ly 





HARVARD 
LAW REVIEW. 


VOL. XI. DECEMBER 25, 1897. No. 5. 














THE HISTORY OF TROVER. 


HE classic count in trover alleges that the plaintiff was pos- 
sessed, as of his own property, of a certain chattel; that 
he afterwards casually lost it; that it came to the possession 
of the defendant by finding; that the defendant refused to de- 
liver it to the plaintiff on request; and that he converted it 
to his own use, to the plaintiff's damage. And yet throughout 
the history of this action the last of these five allegations has 
been the only one that the plaintiff must prove. The averments 
of loss and finding are notorious fictions, and that of demand and 
refusal is surplusage, being covered by the averment of conver- 
sion. Under the first allegation the plaintiff need not prove 
that the chattel was his own property, or that he was in actual 
possession. of it. It is enough to show actual possession as a 
bailee, finder, or trespasser, or to prove merely an immediate 
right of possession. 

A greater discrepancy than that here pointed out between a 
count and the evidence required to support it can hardly be 
found in any other action. But it is generally true that aver- 
ments in pleading, however inaccurate, superfluous, or fictitious 
they may be at a given time, were once accurate and full of legal 
significance. The count in trover is no exception to this rule. 
To make this clear, however, it is necessary to consider in some 
detail the remedies at the command of the plaintiff, in early Eng- 
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lish law, for the asportation, detention, or destruction of chattels. 
These remedies were the four actions, known as Appeals of robbery 
or larceny, Trespass, Replevin, and Detinue. 


APPEAL OF ROBBERY OR LARCENY. 


For a century after the Norman Conquest there was no public 
prosecution of crime. Proceedings against wrong-doers, whether 
criminals or mere tort-feasors, depended upon the initiative of the 
parties injured, and took the form of private actions. These ac- 
tions, in the royal courts, were called appeals, and, in their final 
development, fell into three classes : (1) the compensatory appeals, 
z. €., appeals of battery, mayhem, and imprisonment, in which the 
appellor recovered damages ; (2) the punitory appeals, 2. ¢., appeals 
of homicide, rape, arson, and also robbery or larceny of chattels 
worth 12d. or more, where the stolen chattels could not be re- 
covered, in which the punishment of the defendant was the sole 
object; 1 (3) the recuperatory appeals of robbery or larceny, in 
which the appellor sought to recover the stolen chattels as well as 
to discover and punish the thief. It is with this class of appeals 
that we are concerned in this paper. 

The procedure in the Anglo-Norman period is described by 
Glanvil, Bracton, Britton, and Fleta.2_ Britton’s account is the full- 
est. The victim of the theft upon the discovery of his loss raised 
hue and cry, and with his neighbors made fresh pursuit after the 
thief. If the latter was caught, on fresh pursuit, with the “ main- 
our,” z. é., with the pursuer’s goods in his possession, the case was 
disposed of in the most summary manner. The prisoner was 
taken at once to an impromptu court, and if the pursuer, with 
others, made oath that the goods had been stolen from him, was 
straightway put to death, without a hearing, and the pursuer re- 
covered his goods. Britton’s statement is borne out by several 
reported cases.® 





1 “This appeal is not a real or personal action .. . the woman (appellor) is seck- 
ing vengeance for the death of her husband.” Y. B. 9 Hen. IV. f. 2, pl. 8. The com- 
pensatory appeals, in their origin, were likewise actions for vengeance. 1 Nich. Britt. 
124; Fleta, Lib. I. cap. 40, 42; Y. B. 18 Ed. III. f. 20, pl. 31; 2 Pollock & Maitland, 
Hist. Eng. Law, 487. 

2 Glanvil, Bk. 10, ch. 15-17; Bract. 150 b-152; 1 Nich. Britt. 55-60; Fleta, Lib. I. 
ch. 38; see also Mirror of Justices, Seld. Soc’y, Bk. III. c. 13. 

8 Northumberland Assize Rolls,79 (40 Hen. III.). “Stephanus de S .. . captus 
fuit cum quodam equo furato per sectam Willelmi T. et decollatus fuit, praesente bal- 
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If not taken freshly on the fact, the person found in possession 
of the chattel had a right to be heard. The appellor, placing his 
hand upon the chattel,’ charged the appellee with the theft. There 
were several modes of meeting the charge. The appellee might 
deny it zz ¢oto. The controversy was then settled by wager of 
battle, unless the appellee preferred a trial by jury.2 The chattel 
went to the winner in the duel. 

The appellee might, on the other hand, claim merely as the vendee 
or bailee of a third person. He would then vouch this third person 
as a warrantor to appear and defend the appealin his stead. Glan- 
vil gives the writ to compel the appearance of the warrantor.’ If 
the warrantor failed to appear, or, appearing, successfully disputed 
the sale or bailment by wager of battle,* the appellor recovered the 
chattel, and the appellee was hanged. If the appellee won in the 
duel with the vouchee, the vouchee was hanged.® If the warrantor 
came and acknowledged the sale or bailment, the chattel was 
put temporarily in his hands, the appellee withdrew from the ap- 
peal, and the appellor thereupon appealed the warrantor as the 
thief, or with the words that he knew no other thief than him® The 
warrantor might in his turn vouch to warranty or dispute the ap- 
pellor’s right. If the appellor was finally successful against any 
warrantor, he recovered the chattel. If he was unsuccessful, the 
chattel was restored to the original appellee. This vouching to 
warranty is to be regarded as the following up of the trail of the 
thief, whose capture is an essential object of the whole procedure. 





livo domini Regis, et praedictus equus deliberatus fuit praedicto W. qui sequebatur pro 
equo illo in pleno comitatu.” In 1271 one Margaret appealed Thomas and Ralph for 
killing her brothers. But she was imprisoned for her-false appeal, since Thomas and 
Ralph, who had pursued and beheaded her brothers as thieves taken with the “ main- 
our,” had acted according to the law and custom of the realm. PI. Ab. 184, col. 1, 
rot. 24. This custom was condemned by the justices, in 1302, who said that one who 
had beheaded a manifest thief should be hanged himself. Y. B. 30 & 31 Ed. I. 545. 
See 2 Pollock & Maitland, Hist. Eng. Law, 495. 

1 Bract. Note Book, No. 824. 

2 As early as 1319 the rule was established that a thief taken with the “ mainour” 
could not defend an appeal by wager of battle, but must put himself upon the jury; 
“for the appeal has two objects, to convict the thief and to recover the stolen chattel, 
and the law recognizes that the thief, though guilty, might by bodily strength vanquish 
the appellor and thus keep the chattel without reason.” Fitz. Cor. 375. See also Fitz. 
Cor. 157, 125, 100, 268. 

3 Book X. ch. 16. 

* Sel. Pl. of Crown, 1 Seld. Soc’y, No. 124. 

5 Bract. Note Book, No. 1435. 

® Sel. Pl. of Crown, 1 Seld. Soc’y, No. 192; Bract. Note Book, No. 67. 
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The appellee might, thirdly, though having no one to vouch as a 
warrantor, claim to have bought the chattel at a fair or market. 
Upon proof of this he was acquitted of the theft ; but the appellor, 
upon proof of his former possession and loss of the chattel, re- 
covered it. There was, as yet, no doctrine of purchase in market 
overt. 

This private proceeding for the capture of the thief and re- 
covery of the stolen chattel, as described in English law trea- 
tises and decisions of the thirteenth century, is of Teutonic origin. 
Its essential features are found in the Salic law of the fifth century ; ? 
but by the middle of the thirteenth century this time-honored pro- 
cedure had seen its best days. The public prosecution of crime 
was introduced by the Assize of Clarendon in 1166, and with the 
increasing effectiveness of the remedy by indictment, the victims 
of robbery or theft were more and more willing to leave the punish- 
ment of wrong-doers in the hands of the Crown. On the other 
hand, the path of him who would use the appeal as a means of 
recovering the chattel stolen from him was beset with difficulties. 

The appellor must, in the first place, have made fresh pursuit 
after the thief. In 1334 it was said by counsel that if he whose 
goods were stolen came within the year and a day, he should be re- 
ceived to have back his chattels. But Aldeburgh, J., answered: 
“« Sir, it is not so in your case, but your statement is true in regard 
to waif and estray.” 2 

Secondly, the thief must have been captured by the appellor him- 
self or one of his company of pursuers. In one case the owner of 
the stolen chattel pursued the thief as far as a monastery, where 
the thief took refuge in the church and abjured the realm. After- 
ward the coroner delivered the chattel to the owner because he 
had followed up and tried to take the thief. For having foolishly 
delivered the chattel the coroner was brought to judgment before 
the justices in eyre.® So if the thief was arrested on suspicion 





1 Sohm, Der Process d. Lex. Salica; Jobbé-Duval, La Revendication des Meubles ; 
Brunner, Rechtsgeschichte, I. 495 e¢ seg.; Schroeder, Lehrbuch d. deutschen Rechts- 
geschichte, 346 et seg. 

2 Y. B. 8 Ed, III. f. 10, pl. 30. See also Y. B. 1 Hen. IV. f. 4, pl. 5; Y. B. 7 Hen. 
IV. f. 31, pl. 16; Y. B. 7 Hen. IV. f. 43, pl. 9; Roper’s Case, 2 Leon. 108. In a case 
cited in Sel. Pl. Ct. Adm. 6 Seld. Soc’y, XL., restitution was ordered in the Admiralty 
Court “because by the law maritime the ownership of goods taken by pirates is not 
divested unless the goods retain in the pirates’ possession for a night.” See also Y. B. 
7 Ed. IV. f. 14, pl. §; and compare Y. B. 22 Ed. III. f. 16, pl. 63. 

8 Y. B. 30 & 31 Ed. I. 527. 
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by a bailiff, the king got the stolen chattel, because the thief was 
not arrested by the party.! 

Thirdly, the thief must be taken with the goods in his possession. 
If, for instance, the goods were waived by the thief and seized by 
the lord of the franchise before the pursuers came up, the lord was 
entitled to them.” . 

Fourthly, the thief must be convicted on the pursuer’s appeal. 
“It is coroner’s law that he, whose goods were taken, shall not have 
them back unless the felon be attainted at his suit.”® In one case 
the verdict in the case was not guilty, and that the appellee found 
the goods in the highway. The goods were present in court. It 
was asked if the goods belonged to the appellor, and found that 
they did. Nevertheless, they were forfeited to the king. In 
another case the thief was appealed by three persons for different 
thefts. He was convicted upon the first appeal and hanged. ‘The 
goods of the two other appellors were forfeited to the king.® The 
result was the same if the pursuer’s failure to convict was because 
the thief rather than be taken killed himself,® or took refuge in a 
church and abjured the realm,’ or died in prison.® 

Finally, since the rule which denied the right of defence by 
wager of battle to one taken with the “ mainour” seems not to 
have been established before the fourteenth century,’ the appellor 
was exposed to the risk of defeat and consequent loss of his chat- 
tels by reason of the greater physical skill and endurance of the 
appellee. There was the danger, also, that an appellee of inferior 
physical ability might fraudulently vouch as a warrantor an expert 





1 Fitz. Cor. 379 (12 Ed. II.). See also Y. B. 30 & 31 Ed. I. 509; Y. B. 30 & 31 
Ed. I. 513; Fitz. Cor. 392 (8 Ed. II.) ; Fitz. Cor. 190, criticising Y. B. 26 Lib. Ass. 17. 

2 Dickson’s Case, Hetley, 64. But see Rook and Denny, 2 Leon. 192. 

3 Y. B. 8 Ed. III. f. 10, pl. 30; Fitz. Avow. 151, per Schardelow, J. 

4 Fitz. Cor. 367 (3 Ed. III.). 

5 Y.B.44 Ed. III. f. 44, pl. 57; Fitz. Cor. 95. But see Y. B. 7 Hen. IV. f. 31, pl. 16, 
Fitz. Cor. 21; and compare Y. B. 4 Ed. IV. f. 11, pl. 16, Fitz. Cor. 26. 

6 Fitz. Cor. 318 (3 Ed. III.). 

1 Y. B. 30 Ed. I. 527; Fitz. Cor. 162 (3 Ed. III.). But see Fitz, Cor. 380 (12 Ed. 
II.) semble, and Y. B. 26 Lib. Ass. 32, Fitz. Cor. 194 (semble), contra. 

8 Y. B. 4 Ed. IV. f. 11, pl. 16, Fitz. Cor. 26. But see contra, Fitz. Cor. 379 (12 Ed. II.) 
and Fitz. Forf. 15 (44 Ed.III.). In the last half of the fourteenth century this rule was 
so far relaxed that the pursuer might recover his chattels if the conviction of the thief 
was prevented by his standing mute. Y. B. 26 Lib. Ass. 17; Y. B. 44 Lib. Ass. 30; 


Y. B.8 Hen. IV. f. 1, pl. 2, Fitz. Cor. 71; or claiming benefit of clergy: Y. B.1 Hen. IV. 


f.4, pl. 5; Y. B. 10 Hen. IV.f. 5, pl. 18, Fitz. Cor. 466; Y. B. 2 R. III. f. 12, pl. 31; 
Y. B. 3 Hen. VII. f. 12, pl. to. 
9 Supra, n. 2, p. 279. 
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fighter, who, as a paid champion, would take the place of the original 
appellee. To avoid the duel with this champion, the appellor must 
establish by his secta or by an inquest that the ostensible warrantor 
was a hired champion.! 

It is obvious from this account of the appeal of robbery or lar- 
ceny that the absence of pecuniary redress against a thief must 
sooner or later become an intolerable injustice to those whose 
goods had been stolen, and that a remedy would be found for this 
injustice. This remedy was found in the form of an action for 
damages, the familiar action of 


TRESPASS DE Bonts ASPORTATIS. 


The recorded instances of trespass in the royal courts prior to 
1252 are very few. In the “ Abbreviatio Placitorum ” some twenty- 
five cases of appeals of different kinds are mentioned, belonging to 
the period 1194-1252, but not a single case of trespass. In the 
year 37 Henry III. (1252-1253) no fewer than twenty-five cases of 
trespass are recorded, and from this time on the action is frequent, 
while appeals are rarely brought. It is reasonable to suppose that 
the writ of trespass was at first granted as a special favor, and became, 
soon after the middle of the fourteenth century, a writ of course. 

The introduction of this action was a very simple matter. An 
original writ issued out of Chancery directing the sheriff to attach 
the defendant to appear in the King’s Bench to answer the plain- 
tiff. The jurisdiction of the King’s Court was based upon the 
commission of an act vi et armis and contra pacem regis, for which 
the unsuccessful defendant had to pay a fine. These words were 
therefore invariably inserted in the declaration. Indeed, the count 
in trespass was identical with the corresponding appeal, except 
that it omitted the offer of battle, concluded with an ad damnum 
clause, and substituted the words vi e¢ armis for the words of 
felony, — feloniter, felonice, in felonia, or in robberia. The count 
in the appeal was doubtless borrowed from the ancient count in 
the popular or communal courts, the words of felony and contra 
pacem regis being added to bring the case within the jurisdiction 
of the royal courts.? 





1 The appellor succeeded in doing so in the case reported in Sel. Pl. Cor., 1 Seld. 
Soc’y, No. 192, and the champion with special leniency was condemned to the loss of 
one of his feet, instead of losing both foot and fist. 

2 As there was no appeal for a trespass upon land, Sel. Pl. Cor. (Seld. Soc’y), No. 35, 
the action of trespass guare clausum fregit was brought into the royal courts directly 
from the popular courts. 
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The procedure of the King’s Courts was much more expeditious 
than in the popular courts, the trial was by jury! instead of by 
wager of law, and judgment was satisfied by levy of execution and sale 
of the defendant’s property, whereas in the popular courts distress 
and outlawry were the limits of the plaintiff's rights. As an 
appeal might be brought for the theft of any chatte] worth 12d. or 
more, and as the owner now had an option to bring trespass where 
an appeal would lie, there was danger that the royal courts would be 
encumbered with a mass of petty litigation. To meet this threat- 
ened evil the Statute 6 Ed. I. c. 8 was passed, providing that no one 
should have writs of trespass before justices unless he swore by his 
faith that the goods taken away were worth 40 shillings at the least. 

The plaintiff's right in trespass being the same as the appellor’s 
right in the appeal, we may consider them together. Bracton says 
the appeal is allowed “ utrum res quae ita subtracta fuerit, extiterit 
illius appellantis propria vel alterius, dum tamen de custodia sua.” ? 
Britton and Fleta are to the same effect. The right is defined 
with more precision in the “ Mirror of Justices”: “ In these actions 
(appeals) two rights may be concerned, — the right of possession, 
as is the case where a thing is robbed or stolen from the possession 
of one who had no right of property in it (for instance, where the 
thing had been lent, bailed, or let); and the right of property, as 
is the case where a thing is stolen or robbed from the possession 
of one to whom the property in it belongs.”* The gist of the 
plaintiffs right was, therefore, possession, either as owner or as 
bailee.5 On the death of an owner in possession of a charter the 
heir was constructively in possession, and could maintain trespass 
against one who anticipated him in taking physical possession of 
the charter.® 

The bailor could not maintain an appeal, nor could he maintain 
the analogous Ancfangsklage of the earlier Teutonic law.’ He had 
given up the possession to the bailee, retaining only a chose in 





1 In one case the defendant offered wager of battle and the plaintiff agreed, but the 
court would not allow it. Y. B. 32 & 33 Ed. I. 319. 

2 Bract. 151. To the same effect, Bract. 103 b, 146a. 

8 1 Nich. Britt. 56; Fleta, Lib. 1, c. 39. * Book II. c. 16 (Seld. Soc’y). 

5 For instances of appeals by bailees see Sel. Pleas of the Crown, Nos. 88 and 126, 
and for a recognition of the bailee’s right in later times Fitz. Cor. 100 (45 Ed. III.); 
Y. B. 2 Ed. IV. f. 15, pl. 7; Keilw. 70, pl. 7. 

6 Y. B. 16 Ed. II. 490; Y. B. 1 Ed. III. f. 22, pl. 11. The owner could not have 
the action against a second trespasser, for the possession of the first trespasser, being 
adverse to owner, could not be regarded as constructively the owner's. 

7 1 Brunner, Deutsche Rechtsgeschichte, 509. 
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action. For the same reason the bailor was not allowed, for 
many years, to recover damages in trespass. As early as 1323, 
however, and, doubtless, by the fiction that the possession of a 
bailee at will was the possession of the bailor also, the latter gained 
the right to bring trespass.!. In 1375 Cavendish, J., said, “ He who 
has property may have trespass, and he who has custody another 
writ of trespass.” And Persay answered: “It is true, but he 
who recovers first shall oust the other of his action.”2 And this 
has been the law ever since where the bailment was at the will 
of the bailor. The innovation was not extended to the case of 
the pledgor,® or bailor for a term.4 

This same distinction between a bailment at will and a bail- 
ment for a time is pointedly illustrated by the form of indictment 
for stealing goods from the bailee: “If the owner parts with the 
right of possession for a time, so as to be deprived of the legal 
power to resume the possession during that time, and the goods 
are stolen during that time, they cannot be described as the goods 
of such owner; but if the owner parts with nothing but the 
actual possession, and has a right to resume possession when he 
thinks fit, the goods may be described either as his goods, or 
his bailee’s. . . . The ground of the decision in Rex v. Belstead 
and Rex v. Brunswick was that the owner had parted with the 
right of possession for the time, he had nothing but a rever- 
sionary interest, and could not have brought trespass.” ® 

In like manner, it is probable that for an estray carried off tres- 
pass might have been brought by either the owner or the lord 
within the year and a day.® A servant could not bring trespass 
unless he had been intrusted with goods as a bailee by or for 
his master.’ Nor could a servant maintain an appeal without 
his master.® 





1 Y. B. 16 Ed. II. 490; Y. B. 5 Ed. III. f. 2, pl. 5. 

2 Y. B. 48 Ed. III. f. 20, pl. 16. 

8 Y. B. 10 Hen. VI. f. 25, pl. 16. 

* Ward v. Macaulay, 4 T. R. 489. 

Per Bayley, B., as cited in 2 Russ. Crimes (5th ed.), 245. The same distinction is 
made in 1 Hale P. C. 513. 

6 Y. B. 20 Hen. VII. f. 1, pl. 1. But in this same case the right of a distrainor to 
have trespass was denied. 

7 Y. B. 2 Edw. IV. f. 15, pl. 7, per Littleton; Heydon’s Case, 13 Rep. 69; Bloss v. 
Holman, Ow. 52, per Anderson, C. J.; Goulds. 66, pl. 10, 72, pl. 18, s. c. 

8 The master could bring an appeal against a thief and offer to prove by the body of 
his servant who saw the theft, and the servant would accordingly charge the appellee 
of thesame theft, and offer to prove by his body. 1 Rot. Cur. Reg. 51; 3 Bract. Note 
Book, No. 1664. See also Y. B. 30 & 31 Ed. I. 542; Fitz. Replev. 32 (19 Ed. III.). 
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Trespass was an action for damages only,! 7. ¢. a strictly per- 
sonal action. But being a substitute for the appeal, which gave 
the successful appellor the stolen ves, the measure of damages 
would naturally be the value of the stolen ves. This was the rule 
of damages even though the action was brought by a bailee? or by 
a trespasser against a second trespasser. The rule was at one time 
thought to be so inflexible as to deprive a bailee for a time of the 
right to bring trespass for a wrongful dispossession by his bailor. 
Hankford, J., said in one case: “ Plaintiff shall not have the action, 
because then he would recover damages to the value of the beasts 
from him who owned them, and this is not right. But the plain- 
tiff shall have an action on the case. But if a stranger takes 
beasts in my custody I shall have trespass against him and recover 
their value, because I am chargeable to my bailor who has the 
property, but here the case is different guod Hill and Culpepper, JJ., 
concesserunt.’® It is needless to say that this is no longer law. 
The plaintiff has for centuries been allowed to recover in trespass 
against the bailor his actual loss.4 On the same principle it was 
once ruled that a plaintiff could not have trespass if his goods had 
been returned to him; “ for, as Fulthorp, J., said, the plaintiff ought 
not to have his goods and recover value too, therefore he should 
recover damages in trespass on the case for the detainer.”*® But 
Paston, J., said the jurors should allow for the return of the chattel 
in assessing the damages, and his view has, of course, prevailed.® 

The close kinship between the appeal and trespass explains the 
nature of the trespasser’s wrong to the plaintiff. A robber or thief 
dispossesses the owner with the design of excluding him from all 
enjoyment of the chattel. His act is essentially the same as that 
of one who ejects another from his land, z. ¢., a disseisin. Indeed, 
in many respects the recuperatory appeal of robbery or larceny is 
the analogue of the assize of novel disseisin. It is not surprising, 
therefore, to find that trespass for an asportation would not lie 





1 Pl. Ab. 336, col. 2, rot. 69 (14 Ed. II.); ibid. 346, col. 2, rot. 60 (17 Ed. II.); Y. B. 
1 Hen. IV.f. 4, pl. 5. 

2 Y. B. 11 Hen. IV. f. 23, pl. 46; Y. B. 8 Ed. IV. f. 6, pl. §; Heydon’s Case, 13 Rep, 
67, 69; Swire v. Leach, 18 C. B. N. s. 479. There are numerous cases in this country 
to the same effect. See, however, Claridge v. South Staffordshire Co., ’92, 1 Q. B. 422. 

8 Y. B. 11 Hen. IV. f. 23, pl. 46. 

* Heydon’s Case, 13 Rep. 67, 69; Brierly v. Kendall, 17 Q. B. 937. 

5 Y. B. 21 Hen. VI. f. 15, pl. 29. 

6 Br. Ab. Tresp. 221, 130; Chinnery v. Vial, 5 H. & N. 288, 295. See also Y. B. 21 
& 22 Ed. I. 589. 

38 
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originally except for such a dispossession as in the case of land 
would amount to a disseisin.! If, for instance, a chattel was taken 
as a distress, trespass could not be maintained.2 Replevin was the 
sole remedy. In 1447 the Commons prayed for the right to have 
trespass in case of distress where the goods could not be come at.3 

In one respect trespass differed materially from the appeal and 
also from the assize of novel disseisin. The disseisee and the 
owner of the chattel could recover the land or the chattel from the 
grantee of the disseisor or thief. But the dispossessed owner of a 
chattel could not bring trespass for the value of the chattel against 
the grantee of the trespasser. Even here, however, the analogy did 
not really fail. Trespass was an action to recover damages for a 
wrong done to the plaintiff by taking the chattel from his possession. 
The grantee of the trespasser had done no such wrong. There- 
fore, no damages were recoverable, and the action failed altogether. 
Similarly the grantee of the disseisor had done no wrong to the 
disseisee, and therefore, while he must surrender the land, he was 
not obliged, prior to the Statute of Gloucester, to pay damages to 
‘the demandant.® On the contrary, the demandant was in mzseri- 
cordia if he charged the grantee with disseisin.® By the same 
reasoning, just as the dispossessed owner of a chattel could not 
have trespass against a second trespasser,’ so the demandant could 
not recover damages from a second disseisor.2 The wrong in each 
case was against the first trespasser or disseisor, who had gained 
the fee simple or property, although a tortious fee simple or 
property. 


1 Trespass for the destruction of a chattel has been allowed from very early times. 
Y. B. 1 Ed. Il. 41; Y. B. 11 Ed. II. 344; Y. B. 2 Ed. IIL. f. 2, pl. 5; Watson v. Smith, 
Cro. El. 723. There is in the Registrum Brevium no writ of trespass for a mere injury 
to a chattel, not amounting to its destruction. Presumably it was thought best that 
plaintiffs should seek redress for such minor injuries in the popular courts. There is 
an instance of such an action in 1247 in a manorial court of the Abbey of Bec. Sel. Pl. 
Man. Ct. (Seld. Soc’y) 10. In later times the remedy in the King’s Bench was by an 
action on the case. Slater v. Swan, 2 Stra. 872. See also Marlow vw. Weekes, Barnes’ 
Notes, 452. Finally, trespass was allowed without question raised. Dand wv. Sexton, 
S°R ats oye 

2 Pl. Ab. 265, col. 2, rot. 8 (32 Ed. I.). 

8 5 Rot. Parl. 139 b. (399 aseems to be the same petition.) 

4 Y. B. 21 Ed. IV. f. 74, pl.6; Day v. Austin, Ow. 70; Wilson v. Barker, 4 B. & Ad. 
614. 

5 Bract. 164, 172,175 b; 2 Bract. Note Book, No. 617; Y. B. 37 Hen. VI. f. 35, pl. 
22; Y. B. 13 Hen. VII. £. 15, pl. 11; Symons v. Symons, Hetl. 66. 

6 2 Bract. Note Book, Nos. 617 and r1g1. 

7 Y. B. 21 Ed. IV.f. 74, pl. 6. See the HARVARD LAW REVIEW, Vol. III. p. 29. 

8 Br. 172. 
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The view here suggested, that the defendant’s act in trespass de 
bonis asportatis was essentially the same as that of a disseisor in 
the case of land, has put the writer upon the track of what he 
believes to be the origin of the familiar distinction in the law of 
trespass ab initio between the abuse of an authority given by law, 
and the abuse of an authority given by the party, the abuse making 
one a trespasser ad initio in the one case but not in the other. As 
we have seen, replevin, and not trespass, was the proper action for 
a wrongful distress. If, however, when the sheriff came to replevy 
the goods, the landlord, claiming the goods as his own, refused to 
give them up, the replevin suit could not go on; the plaintiff must 
proceed either by appeal of felony, or by trespass.! The defendant 
by this assumption of dominion over the goods and repudiation of 
the plaintiff’s right was guilty of a larceny and trespass. Even if 
the defendant allowed the sheriff to replevy the goods, he might 
afterwards in court stop the action by a mere assertion, without 
proof, of ownership. The plaintiff as before was driven to his 
appeal or trespass.” 

Early in the reign of Edward III. the law was so far changed 
that the defendant’s claim of ownership would not defeat the 
replevin action unless made before deliverance of the goods to the 
sheriff.2 But the old rule continued, if the distrainor claimed 
ownership before the sheriff, until, by the new writ, de proprietate 
probanda, the plaintiff procured a deliverance in spite of the de- 
fendant’s claim, and thus was enabled to continue the replevin 
action as in the case of a voluntary deliverance. But the resort to 
this writ was optional with the plaintiff. He might still, if he pre- 
ferred, treat the recusant defendant asa trespasser. In Rolle’s 
Abridgment we read: “ If he who has distrained detains the beasts 





1 “Tf the taker or detainer admit the bailiff to view, and avow the thing dis- 
trained to be his propery, so that the plaintiff has nothing therein, then the juris- 
diction of the sheriff and bailiff ceases. And if the plaintiff is not a villein of the 
deforcer, let him immediately raise hue and cry; and at the first county court let him 
sue for his chattel, as being robbed from him, by appeal of felony if he thinks fit todo 
so.” 1 Nich. Britt. 138. In Y. B. 21 & 22 Ed. I. 106, counsel being asked why the dis- 
trainor did not avow ownership when the sheriff came, answered : “If we had avowed 
ownership he would have sued an appeal against us.” 

2 Y. B. 32 & 33 Ed. I. 54. 

8 The argument of the defendant, “ And although we are come to court on your 
suit, we shall not be in a worse plight here than before the sheriff; for you shall be 
driven to your writ of trespass or to your appeal, and this writ shall abate,” though 
supported by the precedents, was overruled, Y. B. 5 Ed. ITI. f. 3, pl. 11; see the 
HARVARD LAw REVIEW, Vol. IIT. 32. 
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after amends tendered before impounding, he is a trespasser ad 
initio. 45 Ed. III.gb. Contra, Co. 8, Six carpenters, 147.” } 

What was true in the case of a distress was equally true of an 
estray. ‘If the lord avow it to be his own, the person demanding 
it may either bring an action to recover his beast as lost (adirree) 
in form of trespass, or an appeal of larceny, by words of felony.” ? 
In 1454 Prisot, J., in answer to counsel’s suggestion that, if he lost 
a box of charters, he should have detinue, said: “I think not, for 
in your case you shall notify the finder and demand their surrender, 
and if he refuses, you shall have an action of trespass against him ; 
for by the finding he did no wrong, but the tort began with the 
detention after notice.” 

On the other hand, a bailee who, in repudiation of his bailor’s 
rights, refused to give back the chattel on request was never charge- 
able as a thief or trespasser.t Unlike the distrainor or finder, 
who took the chattel without the consent of the owner but by virtue 
of a rule of law, the bailee did not acquire the possession by a tak- 
ing, but by the permission and delivery of the bailor. Hence it 
was natural to say that a subsequent tort made one a trespasser ad 
initio if he came to the possession of a chattel by act of law, but 
not if he came toits possession by act of the party. The rule once 
established in regard to chattels was then extended to trespasses 
upon realty and to the person. 

The subsequent history of the doctrine of trespass ab initio is 
certainly curious. There seems to be no indication in the old books 
that anything but a refusal to give up the chattel would make the 
distrainor or finder a trespasser. But in the case, in which Prisot, 
C. J., gave the opinion already quoted, Littleton, of counsel, insisted 
that detinue and not trespass was the proper action against the 
distrainor or finder for refusal to give up the chattel on demand, but 
admitted that trespass would lie if they killed or used the chattel.® 





1 2 Roll. Ab. 561 [G], 7. The Year Book supports Rolle. 

2 1 Nich. Britt. 68. See ibid. 215: “No person can detain from another birds or 
beasts, ferae naturae, which have been domesticated, without being guilty of robbery or 
of open trespass against our peace, if due pursuit be made thereof within the year and 
day, to prevent their being claimed as estrays.” 

3 Y. B. 33 Hen. VI. f. 26, pl. 12. 

4 Y. B. 16 Hen. VII. f. 2, pl. 7; 1 Ames & Smith, Cases on Torts, 252, 253, n. I. 

5 “Tf I refuse to give up the distress, still he shall not have trespass against me, 
but detinue, because it was lawful at the beginning when I took the distress ; but if I 
kill them or work them for my own account, he shall have trespass. So here, when he 
found the charters it was lawful, and although he did not give them up on request, he 
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Littleton’s view did not at once prevail.! But it received the sanc- 
tion of Coke, who said that a denial, being only a non-feasance, 
could not make one a trespasser ab initio; and their opinion has 
ever since been the established law. A singular departure this of 
Littleton and Coke from the ancient ways — the doctrine of trespass 
ab initio inapplicable to the very cases in which it had its origin ! 


F. B. Ames. 
[To be continued.| 





shall not have trespass, but detinue against me, for no trespass is done yet; no more 
than where one delivers goods to me to keep and redeliver to him, and I detain them, 
he shall never have trespass, but detinue against me causa gua supra.” Y.B. 33 Hen. VI. 
f. 26, pl. 12. 

1 See Littleton’s own statement when judge in Y. B. 13 Ed. IV. f. 6, pl. 2. Accord- 
ing to Y. B. 2 Rich. III. f. 15, pl. 39: “It was said by some that if one loses his goods 
and another finds them, the loser may have a writ of trespass if he will, or a writ of 
detinue.” In East v. Newman (1595), Golds. 152, pl. 79, a finder who refused to give 
up the goods to the owner was held guilty of a conversion, Fenner, J., saying: “ For 
when I lose my goods, and they come to your hands by finding, and you deny to deliver 
them to me, I shall have an action of trespass against you, as 33 Hen. VI. is.” 

2 Isaac v. Clark, 1 Roll. R. 126. 
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THE JUDICIAL USE OF TORTURE: 
Part II. 


THE TREATMENT OF CRIMINALS IN ENGLAND. 


HE illegality of torture in England has been a subject of 
boasting among Englishmen for more than five centuries, 

and it has been commonly attributed either to a famous clause 
in Magna Charta, or to a peculiar degree of humanity in the race. 
That the barons at Runnymede ever thought of the subject at all 
is highly improbable, because torture scarcely existed at the time 
in any part of Europe; and if they had intended to forbid the 
practice, they would undoubtedly have done so with the specific 
language that they used in describing other grievances. The 
Great Charter has come to be popularly regarded as a kind of 
prophetic document, which included in its protection all the rights 
of Englishmen, whether known in the reign of King John or not ; 
but the suggestion that it was intended to forbid the use of torture, 
or directly prevented its introduction, will hardly bear the test of 
historical investigation. Nor, in view of the barbarous methods of 
execution in England, can the absence of torture be ascribed to 
any peculiarly humane feeling. No one can read the sentence of a 
man for treason in the last century, with its description of the 
process of hanging, drawing, and quartering, or remember that the 
punishment of a woman for the same offence was burning alive, 
without recognizing that there was no great tenderness for crimi- 
nals. Moreover, the English had no hesitation in resorting to tor- 
ture where the exigencies of criminal procedure called for it. It was 
a principle of law, a curious survival of archaic forms, that a person 
accused of crime could not be tried by a jury without his own con- 
sent; that is, he must voluntarily accept the trial, or put himself on 
the country, by pleading guilty or not guilty. If he refused to do so, 
and it was found that he did not stand mute by the judgment of 
God, he was, in cases of treason or misdemeanor, immediately 
convicted; but in cases of felony, where this was not allowed, the 
prosecution was blocked at the outset. It is obvious that a crimi- 





1 Continued from page 233. 
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nal could not be suffered to cheat justice by his silence; and hence 
he was subjected to the peine forte et dure, which meant that he 
was laid on his back under heavy weights, and fed with bad bread 
and stagnant water, until he pleaded or died. During the trials 
for witchcraft in Salem Giles Corey was killed in this way ; his 
object in not submitting to trial being a heroic determination to 
preserve for his daughters his property, which would have been for- 
feited to the Crown by a conviction for the crime. It would seem, 
therefore, to be more likely that the humanity of the English 
people was promoted by the absence of torture, than that the ab- 
sence of torture was due to any innate abhorrence of inflicting 
pain. 

The real cause of the human method of trying criminals must be 
sought elsewhere, and especially in the early history of the judi- 
cial system. England was the first of modern nations to arise out 
of the wreck of the Roman Empire. Feudalism, with its loose 
connection between the overlord and his vassals, never became 
thoroughly established there, for the Norman kings had both the 
will and the power to prevent the barons from getting a large meas- 
ure of independence. The most effective instrument for consoli- 
dating their authority was found in their. courts of law, which 
steadily encroached upon the jurisdiction of the manors. Their 
policy was continued by the Angevins, until by the end of the 
reign of Henry II. the royal justice —exercised by the King’s 
Court, or by itinerant judges commissioned to travel through the 
counties —was substantially universal in secular cases over the 
whole realm; and this at a time when in France the immediate 
jurisdiction of the King was confined to the royal domain. In 
short, England centralized earlier than the continental countries, 
and her centralization took a judicial form. The result was, that 
out of the barbaric customs of the early Middle Ages her courts 
evolved legal principles which were strong enough to resist the 
direct influence of the Roman Law. To the Englishman that law 
did not seem, as it did to the Frenchman, a light in the darkness, 
a model of order in the midst of confusion. It appeared as a 
foreign rival to his own Common Law, which embodied his habits 
of thought, and was sufficiently enlightened for his needs. More- 
over, one of the chief sources of the strength of the Roman Law in 
France — the means it afforded the King of extending his jurisdic- 
tion — did not apply on the other side of the Channel, because the 
royal courts there were already omnipotent. Hence, Roman legal 
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ideas made slow progress in England, and were adopted by the 
common-law courts only so fast as they could be reconciled with 
the native jurisprudence, and fitted into it. All this was quite as 
true of methods of procedure as of substantive legal principles. 
When the barbaric forms of trial began to fall into disuse, there 
was nothing in France, Germany, or Italy to take their place; so 
men turned to the Roman Law for guidance, and learned from it 
the inquisitorial process and torture. But in England the institu- 
tion which afterwards grew into trial by jury was already estab- 
lished. It was still in a rudimentary form, no doubt, but it was 
perfect enough for the wants of the time, and it reached a higher 
and higher state of efficiency as civilization advanced. Thus, the 
early creation of a centralized judicial system in England kept the 
Roman Law with its encouragement of torture aloof, while the de- 
velopment of the jury obviated the need of copying Roman forms 
of trial. 

Trial by jury did more than this. It did not merely furnish a 
mode of trial that rendered the inquisitorial procedure with torture 
as its adjunct unnecessary. It provided a form of trial with which 
the systematic use of torture was hardly compatible. In Scotland, 
it is true, torture was freely used at a late period, in spite of 
the existence of a jury,.at least in capital cases; and the same 
was the case to some extent in Denmark. But with these excep- 
tions it never got a firm foothold in Great Britain or Scandinavia, 
where trial by jury prevailed; and the reasons are almost self- 
evident. The torture could not very well take place in the pres- 
ence of the jury. Such a thing would have been too shocking to 
men who were, after all, the neighbors of the prisoner; and if 
it was inflicted upon him in secret beforehand, he would be cer- 
tain to recant at the trial, and tell how his confession had been 
wrung from him by suffering, with a strong probability of arousing 
a violent prejudice in his favor; for a jury would be very differ- 
ently affected by such a scene than a body of magistrates hardened 
by constantly dealing with criminals. The chief reason, however, 
why trial by jury discouraged systematic torture, as it was used in 
France, must be sought in the absence of a theory of proof. That 
theory began to appear in Rome after the popular tribunals were 
replaced by permanent magistrates, and it was brought to perfec- 
tion by French and Italian courts composed entirely of professional 
judges. It was, indeed, adapted only to trained legal minds. A 
body of laymen called together on a single occasion to try one 
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case, or even a series of cases, cannot be expected to regulate 
their belief in the innocence or guilt of the prisoner by any artificial 
rules. Nor can they be made to subordinate their personal con- 
victions to fine-spun theories of proof enunciated by the judge. It 
is not always easy to make them accept the law as he lays it down, 
and they are sure to reach their conclusion about the facts in their 
own way, subject only to such influence as the argument in his 
charge may have upon them. As one would naturally expect, 
therefore, no theory of proof grew up in England, and except for 
sporadic statutory rules, such as the one requiring two witnesses 
in high treason, it never had any existence there at all. Hence 
the principles that made torture a regular part of criminal trials on 
the Continent were quite unknown in Anglo-Saxon law. 

All these things prevented torture from becoming a systematic 
engine for extorting confessions in England, but they did not 
make its use an impossibility. They could not prevent its appear- 
ance altogether, and in fact it was used to some extent at one 
period of English history. How early the practice began is not 
known, although there is a tradition that the rack was brought to 
the Tower in the reign of Henry VI. by the Duke of Exeter, and 
it was called, for that reason, the Duke of Exeter’s daughter. It 
was certainly there in the time of Henry VIII., and continued to 
be used during the reigns of his children and of the first two 
Stuarts, in spite of repeated opinions by the best lawyers that it 
was illegal. Torture is said to have been employed only when 
authorized by special warrant from the King or Privy Council, and 
most of the positive knowledge of the cases in which it was applied 
is derived from entries in the records of the Council. But its use 
was by no means confined to high treason or other offences against 
the safety of the State. It extended also to common-law crimes, — 
such as murder and robbery, — although for cases of this class it 
seems to have come to an end at the death of Elizabeth. For 
political offences it lasted somewhat longer. Guy Fawkes, for 
example, was probably tortured to force him to confess his guilt in 
the Gunpowder Plot, and it is certain that a warrant for the pur- 
pose was issued in the King’s handwriting. Several other war- 
rants of a similar character were made under James and Charles, 
and the practice was not abolished until the Commonwealth. 

Whether torture was ever used during this period without a 
special authority from the King or not, its existence was closely 
connected with the growth of the royal prerogative. The Wars of 
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the Roses by destroying a great part of the nobility removed a check 
upon the Crown, and enabled the Tudor sovereigns to make the 
monarchy far more like that of France than it had ever been 
before. The resemblance showed itself in many ways, and among 
others in the treatment of criminals; for the procedure at that time 
had a decidedly inquisitorial cast. And, indeed, it is a remark- 
able fact that almost every institution to be found in the history of 
England or of France has its counterpart in the other country, at 
least in germ, although its growth on the two sides of the Channel 
has usually been very different. The accused was arrested, kept 
in confinement more or less close, and examined, —in ordinary 
cases by a justice of the peace, in those of great political impor- 
tance by the Privy Council,—the examination being sometimes 
carried on, as we have seen, by means of torture. He had no 
counsel, apparently no right to summon witnesses, and was not 
allowed to know the evidence against him. This might be given 
at the trial in the form of depositions, for the government was not 
required to produce its witnesses in court. The result was that he 
was, or might be, given no opportunity to cross-examine them, 
while, on the other hand, he was himself elaborately questioned 
before the jury, and, in fact, his examination was the very essence 
of the trial. The resemblance to the treatment of criminals in 
France is evident. 

This was the mode of conducting a prosecution in the King’s 
Bench, and it was certainly inquisitorial. In fact, it was more so 
than that of the notorious Star Chamber, which has, nevertheless, 
been regarded by posterity as the typical instrument of tyranny. 
That famous tribunal attained its greatest influence under Queen 
Elizabeth, and dealt with crimes — such as forgery, perjury, riot, 
fraud, libel, and conspiracy — which were not capital, and were 
supposed to be insufficiently punished at Common Law. The com- 
plaint, like that in an ordinary equity suit, was made by a written 
bill which was shown to the accused, who was, moreover, assisted 
and defended by counsel. The prisoner was, indeed, required to 
answer interrogatories under oath, — the so-called ex officio oath, — 
and this became an object of intense dislike, and was looked upon 
as an intolerable grievance. But when we reflect that the pris- 
oner submitted without objection to an examination in the King’s 
Bench, it does not seem probable that the interrogation under oath 
would by itself have made the Star Chamber an object of hatred. 
The real sense of wrong arose from the purposes to which it was 





San 


h 
: 
‘ 
& 
H 











ee 


é 
% 
H 
' 














THE JUDICIAL USE OF TORTURE. 295 


applied, for the tribunal, sitting as it did without a jury, was used 
under the first two Stuarts as a means of ruthless political perse- 
cution, the punishments being entirely out of proportion to the 
offence, or inflicted for no real offence at all. 

The Star Chamber was abolished in 1640, and about the same 
time some improvements took place in the procedure in the King’s 
Bench. Torture was given up altogether; the prisoner was allowed 
to call witnesses, who testified, however, without oath; the wit- 
nesses against him were produced in court; and although he was 
still questioned before the jury, his examination was no longer the 
main part of the trial. But these changes did not prevent the 
scandalous use of prosecutions for high treason to destroy political 
opponents. There is no period in the history of the world where 
state trials play so large a part in political life as during the twenty- 
eight years between the Restoration and the Revolution. From 
the trial of the Regicides to the bloody assize of Jeffries there is a 
constant succession of convictions and executions which mankind 
has since regarded, rightly or wrongly, as judicial murders. It is 
hardly too much to say that most of the sentences for high treason 
pronounced at that time were afterwards condemned by public 
opinion ; and it was natural that people should at last discover 
something wrong in a condition that made such things possible. 
The trials of Russell and Sidney, and the frightful miscarriage of 
justice in the Popish Plot, opened men’s eyes to the defects of 
criminal procedure, and after the Revolution of 1688 statutes were 
passed allowing the prisoner to have his witnesses sworn in both 
treason and felony, and granting him in cases of high treason the 
benefit of counsel, a copy of the indictment, and a list of the wit- 
nesses and jurors. But the most important changes took place 
without any express statute. Prosecutions for crime were left more 
largely to private individuals, and the trial became once more a 
battle between two parties, the judge occupying the position of an 
arbiter, whose duty was only to see fair play. The episode of 
monarchy after the continental type, with all its accompaniments, 
had come to an end in England, and the political current of the 
nation returned to the channel it had left more than two centuries 
before. 

Shortly after the Revolution another great change occurred in 
the method of dealing with the accused. Ever since the thirteenth 
century there had been a struggle to restrict the jurisdiction of 
the ecclesiastical tribunals, the favorite method of attack being 
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the enactment of statutes forbidding them to summon a layman 
charged with any offence and examine him on oath. The original 
motive for the acts was not a dislike of the oath, but a desire to 
free laymen from the jurisdiction of these tribunals by prohibiting 
the first step in their regular course of procedure. As often hap- 
pens, however, the means finally became an end in itself. The 
oath became the substantive object of attack, and by the early 
part of the seventeenth century the practice of interrogating an 
accused person upon oath was denounced as a violation of the 
maxim, emo tenetur prodere seipsum.’ The maxim used in this 
sense was really new, but it derived additional force from the 
hatred of the er officio oath in the Star Chamber, until at last it 
was boldly asserted to be a part of the law of God and of nature. 
The Star Chamber was abolished in 1640, and statutes enacted in 
1641 and 1662 forbade the administering of any oath whereby a 
person “may be charged or compelled to confess any criminal 
matter.” The objectionable oath, therefore, was at an end; but the 
maxim had acquired a wider meaning, which covered all attempts 
to draw evidence from a prisoner against himself, whether he was 
forced to take an oath or not,—a principle which was the more 
popular because it was diametrically opposed to the use of torture 
then prevailing on the Continent and in Scotland. Accordingly 
the habit of questioning the prisoner, which lasted through the 
reigns of the Stuarts, died out shortly after the Revolution, and 
again there followed another change in his treatment. The Com- 
mon Law had long excluded from the witness stand persons who 
had a direct interest in the result of a litigation, on the ground 
that they were under a great temptation to testify falsely. This 
theory of the lack of credibility of interested persons applied quite 
as strongly, in fact more strongly, to the parties to the suit than to 
any one else, and hence neither the plaintiff nor the defendant was 
allowed to take the stand. Now after the prisoner ceased to be 
questioned by the prosecution at his trial, it was logical for the 
lawyers to extend to him the principle of exclusion from the stand 
on account of an interest in the result, which except in his case 
had been of universal application. It was not long before this was 
done, and thus the accused, whose examination had furnished the 
chief element in the trials under Charles I., was not only not forced 





1 For the origin, history, and transformations of this maxim, see the article by 
Professor Wigmore in the HARVARD LAW REVIEW, Vol. V., 71. 
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to testify one hundred years later, but was not even permitted to 
do so. His treatment, therefore, which had then closely resembled 
that of a prisoner in a French court, was now almost precisely the 
opposite. 

In the United States the rule preventing the accused from testi- 
fying has been generally, if not universally, done away with by 
statute; but the Federal Constitution, and those of almost all the 
States, provide that he shall not be compelled to be a witness 
against himself. Whether such a provision is wise at the present 
day may well be doubted. If the French law protects the accused 
too little, it is questionable whether our law does not shield him too 
much. Ifthe French criminal procedure is still too inquisitorial in 
character, trials in America have, perhaps, gone too far in the 
opposite direction. The idea that the trial is a battle, a fair fight, 
between two parties has taken such an exaggerated form that the 
importance to the community of the detection and punishment of 
crime is left almost completely out of sight. A sensational crimi- 
nal case is popularly regarded as a game, in which the public takes 
much the same interest that it does in a yacht race ora prize fight. 
It likes to see the rules of the game observed without regard to 
their justice or fitness, simply because they are the rules of the 
game. It never considers how far those rules attain the real object 
of criminal procedure, the conviction of the largest possible propor- 
tion of guilty men that is compatible with the certainty of acquittal 
of the innocent. This is surely the true test, and we may fairly 
ask whether the privilege on the part of the accused not to testify 
is in accord therewith, or whether it is a legal survival that has lost 
its reason for existence, merely an approximation, and a very rough 
approximation, to justice, under a state of things that has passed 
away and made a more perfect approximation possible. 

Taking the first half of the test, no one will deny that the rule in 
question hinders the punishment of guilty men. In many classes 
of crime, indeed, and those among the most injurious to the welfare 
of the community, conviction is almost impossible without putting 
the accused on the stand (or rather without permitting the jury to 
draw the natural inferences from his refusal to testify, for of course 
any other method of compulsion is out of the question). This is 
true of the bribery of public officials, of misconduct by the officers 
of corporations, and of many kinds of commercial fraud, not to 
speak of occasional mysterious murders. It is clear, therefore, that 
in certain kinds of offences, at least, the privilege protects the 
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guilty, tends to defeat the aim of the law, and ought to be abol- 
ished unless it can be shown that it lessens the danger of convict- 
ing the innocent. The general opinion of men who have had a 
large experience in criminal trials appears to be that it does not 
do so. There is a popular superstition that a clever lawyer can 
confuse and trip up any one by cross-examination, so as to make a 
perfectly truthful man appear to be lying; but every member of 
the bar knows how dangerous it is to cross-examine an honest wit- 
ness, and some of the most skilful practitioners follow the rule of 
never asking a question unless they either know or do not care 
what the answer will be. 

It may seem absurd, in view of the fact that the prisoner has 
now a right to testify, to suggest that the power to compel him to 
do so would be a positive benefit to the innocent, and yet it may 
very well be true in some cases. Innocent men always take the 
stand, and when they do not, the present rule is liable to prove a 
dangerous snare; for although the statutes which give the accused 
a right to testify provide that his not taking advantage of it shall 
raise no prejudice against him, and although the jury is always 
instructed not to allow his silence to affect their judgment, it 
does manitestly have a decisive influence on the verdict at times. 
It would not be difficult to cite cases where a presumption of guilt 
caused by the failure of the prisoner to tell his story can alone 
account for a conviction upon evidence otherwise quite insufficient. 
It may be added that the obligation to testify would often convince 
the public whether the prisoner is guilty or innocent, under circum- 
stances where a widespread belief in his guilt now clings to him in 
spite of acquittal by a jury. A guilty man ought to be punished, 
and an innocent one ought, if possible, to be freed from all suspi- 
cion. It is not enough for justice or the public morals that he is 
saved from the actual penalty of the crime. 

While the historic origin of a rule of law has very little direct 
bearing on the question whether it produces good effects at the 
present day or not, the hold of the principle on popular imagina- 
tion is often due largely to historic associations. This is peculiarly 
true of the maxim that no one is obliged to furnish evidence against 
himself, and it may therefore be worth while to point out that the 
doctrine was at first proclaimed with the object of shielding the 
guilty rather than the innocent. As Stephen has remarked in his 
‘‘ History of the Criminal Law,” it was most passionately insisted 
upon by men who had committed the acts with which they were 
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charged, but who looked upon the law that made those acts criminal 
as oppressive and unjust. In other words, it was claimed more as a 
loophole to escape the penalty of an odious law than as a protection 
to men who had not broken the law. But any such grounds for up- 
holding the maxim are now gone, for no sensible man will assert 
that our criminal law is oppressive and unjust, or that people who 
violate it ought to be given a chance to defeat its enforcement. 
Moreover, it must be remembered that the privilege of silence is a 
very different thing to-day from what it was in the times when the 
practice of questioning the prisoner was dangerously associated 
with torture, when he had no counsel, no power to compel the 
presence of witnesses, no right to testify under oath, and when the 
prosecution could introduce almost any evidence, and the art of 
cross-examination had not been learned. Many other safeguards 
of innocence more effective than this privilege have since been 
invented, and they should be carefully preserved. If the change 
is made, the examination of the prisoner should be strictly limited. 
It should not be made until the rest of the evidence for the prose- 
cution has been put in, and the government should be allowed to 
offer more evidence only to rebut new facts brought out by the 
prisoner or his witnesses. The questions should relate directly to 
the offence charged in the indictment, and not suffered to have the 
latitude ordinarily permitted in cross-examination. Above all, the 
protection of the prisoner against examination previous to the trial 
should be rigorously maintained. At present, no confession or ad- 
mission made by him can be introduced in evidence, unless it was 
purely voluntary. If induced by any promise or threat of an offi- 
cer of the government, it is excluded; and this rule should never 
be relaxed. It is the preliminary examination, rather than the 
questioning at the trial, that is the most objectionable feature of the 
French system of procedure. The real objection to the question- 
ing at the trial in France lies in the fact that it is conducted by the 
judge, instead of the prosecuting attorney. But any preliminary ex- 
amination of the accused, however conducted, offers, in the nature 
of things, a great temptation to oppressive and cruel treatment, 
and to prosecutions on insufficient grounds, while it tends to lessen 
the incentive to an independent and laborious search for evidence, 
and hence to a thorough investigation of the facts. 

The history of criminal procedure both in France and in Eng- 
land has been deeply influenced by the growth of abstract legal 
theories. In France one theory made the examination of the pris- 
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oner under torture an essential part of almost every trial, while in 
England another theory, equally untrustworthy, excluded his evi- 
dence altogether. Torture has been abolished in France, and with 
us the evidence of the accused is now admitted if he chooses to 
give it; but in both countries the historical traditions are still ex- 
tremely powerful. Of the two systems, as they stand, we believe 
that our own is far the better, and yet it would be presumptuous to 


assert that it has reached perfection. 
A. Lawrence Lowell. 
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REGISTRATION OF TITLE TO REAL 
ESTATE. 


HE subject of this article is the advisability of substituting for 
the registration of conveyances the system of registering title 
known as Torrens’s, especially in the case of an old commercial 
and manufacturing country, where dealings with real estate are 
complicated and titles often defective. I have experienced great 
difficulty in compressing this subject within the limits of an article. 
If my object had been merely to restate the leading features of the 
Torrens system, I should have had no difficulty; but these are so 
fully stated in easily accessible works, that I think their restatement 
would be of no service. 

The object of every system of conveyancing is to relieve those 
who acquire interests in real estate for value and in good faith from 
the risks attendant on defects in title. 

Prior to the reign of Henry VIII. this object was effected by an 
elaborate system of rules of law; which, however, also rendered 
impracticable the complicated dealings which the exigencies of 
modern life demand. In that and the immediately subsequent 
reigns these rules were almost wholly abrogated by legislation, by 
the decisions of courts of equity, and by changes in the customs of 
conveyancers, and the need of some other protection became felt. 
In 1669 a committee of the House of Lords advised the adoption 
of a system of registration, but, as regards the greater part of Eng- 
land, nothing was done in this direction. 

A system of conveyancing, however, sprang up, which has 
answered almost equally well. Deeds are framed in so elaborate 
and formal a manner that an unprofessional person cannot imitate 
or even understand them. The law forbids any one but lawyers 
and certificated conveyancers to prepare them for remuneration. 
Professional men are invariably employed on all transactions re- 
specting real estate. <A title deduced through a chain of formal 
conveyances is held free from all informal dealings except those of 
which the transferee, his advisers, or agents, have knowledge or 
(until a recent statute) grounds of suspicion. The result is that 
it is rarely possible for a purchaser to be deceived, unless one of the 
40 







































302 HARVARD LAW REVIEW. 





attorneys is party to the fraud; and the penalty for such complicity, 
involving deprivation of the right to practise, is so severe that it is 
very rarely ventured on. 

Nevertheless, in the reign of Anne, registries of conveyances 
were established for Ireland, and for two English counties, York 
and Middlesex,! and have since been established in most parts of 
the English-speaking world. The statutes establishing this system 
carry out its principle in various degrees; the remodelled York- 
shire Acts (47-8 Vict. c. 54, amended by 48-9 Vict. c. 26) and the 
Irish Act being, I believe, the most perfect. The system can be 
best understood by assuming it to be carried to its logical conclu- 
sion. As so perfected, a means is provided for the registration of 
every transaction by which any interest in real estate is created, or 
dealt with, or transmitted by operation of law. But registration, 
though it protects transmittees and gratuitous grantees against the 
risk of being deprived (by a subsequent registered conveyance 
from their transmittor or grantor to another person) of the estate 
to which they are entitled apart from registration, yet does not give 
them any larger estate or better title than they would have pos- 
sessed if no registry Act had been in force,? or protect them 
against being displaced by any means by which they might have 
been displaced if no such Act had been in force. It is disponees 
for value only who acquire a better title by registration. They, if 
acting in good faith, acquire by registration the same title as if all 
unregistered transactions by which title is derived from or through 
the grantor of the earliest registered deed through which their 
title is traced had not taken place, and as if all registered trans- 
actions by which title is derived from or through him had taken 
place in the order of time in which they are registered.? Of course, 
titles which are not derived through the grantor of the first regis- 
tered transaction cannot be affected by registration. A registry 
Act always leaves the parties at liberty to refrain from registration 
if they please. If, when the Act is first passed, A, being owner of 
land, conveys it to B, who does not register, and afterward to C, 
who does not register ; and C conveys to D, who registers, D only 
displaces any person to whom C may have conveyed before he con- 
veyed to D. D does not, by his registration, improve C’s title, or 





1 Trish Act, 6 Ann. c. 2, Ir.; Yorkshire Acts, 2 & 3 Ann.c. 4; 6 Ann. c. 20, c. 62; 
8 Geo. II. c. 6. 

2 Remodelled Yorkshire Act, 47-8 Vict. c. 54, § 14. 
8 Ibid. §§ 14 and 16; 15. 
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therefore displace B’s, He may do that by registering C’s convey- 
ance, at least if he registers it before he registers his own; but 
otherwise B remains owner, and those deriving under him to the 
end of time take precedence over D. This rule preserves ancient 
rents, rights of common, rights of way, and the like, without any 
necessity for express reservation. And it is also usual to allow to 
short unregistered occupation leases the same priority as if they 
had been registered! Claims of which the registering grantee or 
his agent had knowledge are also exempted under mos? registry 
Acts, and when an Act provides for the registration of some trans- 
actions only, the others retain the same priority as if registered. 

Alike under the system of registering conveyances and under 
that of non-registration it is necessary to investigate the title. 
The investigator is always informed of the conveyance to the in- 
tending grantor, and traces title from him backwards for a period 
fixed by custom or statute, — forty, fifty, or sixty years, —and for 
a longer period if the transactions within that period suggest 
grounds for suspicion of an earlier flaw; and forward to ascer- 
tain whether the grantor has since dealt with the estate. If 
there is no register, he must depend on the good faith of the 
intending grantor and his advisers, and on the consecutiveness 
of the deeds, for information as to the transactions to be examined. 
If there be a register, he ascertains from indexes of grantors and 
grantees in what conveyances the intending grantor was grantee ; 
and, by examining them, ascertains which affects the title in ques- 
tion, and so backward for the prescribed period, and forward in 
like manner. In some offices this labor is lightened by separate 
indexes of localities.2, In Ireland the searches are made by the 
officials, and certified by the registrar who is responsible for mis- 
takes and omissions ;* and these certificates are kept with the title 
deeds, and obviate the necessity of repeating the search over the 
same period. After the searches have been made, the legal advisers 
of the parties must estimate the legal effect of the transactions 
disclosed ; and this process has to be repeated on every transaction, 
unless the grantee’s attorney is already familiar with the earlier 
title. 

It is to obviate the necessity of these searches, and of the subse- 
quent examination of the legal effect of the transactions, that the 





1 Remodelled Yorkshire Act, 47-8 Vict. c. 54, § 28. 
2 Trish Act, 2 & 3 Wm. IV. c. 87, § 17; 11 & 12 Vict. c. 120, § 7. 
3 2&3 Wm. IV. c. 87, § 26; 11 & 12 Vict. c. 120, § 4. 
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Registration of Title is designed. The statutes establishing it 
provide also for the investigation of the title by public officials, and 
for the extinguishment of all claims not discovered by them ; but 
this is not an essential feature in the system, nor is it incompatible 
with either of the other systems; and I think I can explain the sys- 
tem more clearly if I suppose that the title prior to the first regis- 
tration under the new system is allowed to remain with all its 
imperfections, while, owing to the method of conveyancing thence- 
forward adopted, new imperfections would not be allowed to creep 
in. The result would be that after the lapse of sixty years (or 
whatever period might be customary in searching title) an investi- 
gation would not require to be carried back beyond the time when 
the title was brought under the new system, except sufficiently to 
ascertain that the party who brought it under that system, or one 
under whom he derives, had purchased for value, so as to afford a 
presumption that he then investigated the earlier title. 

Now the system of registering title, like that of registering con- 
veyancing, can be best understood by assuming it to be carried to 
its logical conclusion, It never has been socarried out. All exist- 
ing statutes and bills carry it out imperfectly. But their provisions 
will be much more intelligible if we prepare for their examination 
by imagining an ideal in which its principles should be carried out 
fully. 

In order to do so we must first suppose the passage of a compre- 
hensive statute for shortening deeds. The length of deeds is 
partly due to the habit of paying by length. But it is also due to 
the fact that the rules of law have not been altered to keep pace 
with changes in our social condition. The legal rules regulating 
the rights of persons in their dealings with real estate originated 
centuries ago, and were adapted to the social conditions then exist- 
ing. When these conditions changed, it became necessary for par- 
ties to make laws for themselves, by inserting in every contract, deed, 
and will, clauses by which their rights might be regulated in substi- 
tution for the rules provided by law. By degrees, conveyancing law- 
yers invented clauses for this purpose, and inserted in each deed such 
of them as were appropriate tothe transaction. Voluminous books 
have been published containing “ precedents,” or models for each 
class of deed, etc., and inserting in each the clauses appropriate to 
it. When a deed, etc., of any given class is prepared, the clauses 
appropriate to it are copied in from the books of precedents; and 
the clauses themselves, being of general application, are known as 








ee 


PR 








REGISTRATION OF TITLE TO REAL ESTATE. 305 


“common forms” of conveyancing. Conveyancing, in truth, is a 
vast system of legislation by private enterprise, and, until these 
“common forms” are metamorphosed into rules of law, deeds can- 
not be reduced to short dimensions. Something has been done in 
this way in England.1 Some of the common forms are by statute 
implied, and need not be expressed. But the alteration has been 
partial and unsystematic. Supposing it were made complete, deeds, 
etc., would contain no more than the date, the description of the 
parties and of the property, and the statement of the interest which 
the disponee is intended to acquire, and of the “ consideration ” or 
price which he pays for it. Such deeds could be prepared by filling 
up short printed forms. Let us suppose this reform accomplished. 

Next let us suppose it enacted that any person, claiming to be 
entitled in fee simple to an area of land, including everything under 
or on the surface, may fill up a printed form declaring his claim, 
and register it as a conveyance should be registered under the 
existing system ; and that the subsequent registration (under that 
system) of any transaction affecting the premises comprised in the 
declaration should be void so far as regards title derived under the 
declarant, but should retain its validity so far as regards title not 
derived under him. The effect of such a declaration would be to 
close the old register so far as regards any estate in the premises 
possessed by the declarant, but without giving him any estate 
beyond that (if any) which he possessed before. 

Next, suppose it enacted-that the registrar shall open new books 
for the purpose of registering, under the new system, those titles 
respecting which declarations have been registered. A declaration 
having been registered in the old books, a copy of it would be regis- 
tered in the new books ; and a certificate, stating that the declar- 
ant claims to have been entitled to the land in fee simple on such a 
day (stating the date of registering the declaration) would be issued 
by the registrar to the declarant. 

Now let us take the simplest case first, and suppose that no par- 
tial interests are created by the declarant or those deriving under 
him, but that the estate is dealt with by wholly transferring it from 
one to another by deed or will. When a transfer by deed is made, 
a short printed form is filled up, and signed and registered as a deed 
would be under the old system; but it may not be registered unless 
the certificate previously issued be delivered up to the regis- 





1 44-5 Vict. c. 41; 38-9 Vict. c.87, §§ 23, 24; so all the Registration of Title Acts. 
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trar to be cancelled.1. He then issues to the tranferee a new 
certificate, purporting that all such estate and title as was in the 
declarant when his declaration was registered is now in the trans- 
feree; and a clause in the statute gives effect to this by extinguish- 
ing all intermediate claims (if any), except such as the transferee 
may have agreed to be subject to,? and except such as may have 
arisen against him® (or if he pays no value) against his transferor 
by reason of his fraud or that of his transferor or a predecessor in 
title. But it does not appear that under the existing statutes, 
except the English Act of 1875,* he will be subject to claims arising 
from conduct which is not fraudulent, as when the obligation to con- 
firm a will arises from accepting benefits under it; although on 
principle he ought to be subject to these also. A registered holder, 
subject to unregistered claims, can defeat them by making a regis- 
tered transfer for value.2 Until he has done so he is compellable 
to clothe them with the registered title, if they be registrable. The 
claims of persons in possession at the time of the first registration 
under the system are, by the statutes, preserved to them, so long 
as they continue in possession ; ® but this is not material under the 
suppositions we are making, that the declarant who first registers 
acquires no greater title than he had before. 

As regards disposition by will and devolution on intestacy, the 
Acts differ. Under the English Act of 1875, the executor after 
probate, or the administrator, is to be registered as holder of 
leaseholds ;* and a trustee, selected as the Act prescribes, is to be 
registered as holder of freeholds;*® but either can transfer as com- 
plete a title as if he were owner,’ and the parties beneficially in- 
terested can only protect themselves by caveats (described below), 
Under the New Zealand and Victoria Acts,!° the same procedure is 
(substantially) followed as regards leaseholds; but, as regards free- 





1 Tllinois Act of 1895, statute book, p. 107, § 39; Victoria (Australia) remodelled 
Act of 1890, 54 Vict. No. 1149, § 93; New Zealand Act, 33-4 Vict. No. 51, § 50. The 
English Act of 1875, 38-9 Vict. c. 87, leaves this to be provided for by rules to be 
made. 

2 Eng. 1875, § 8; Victoria, §§ 50, 69; N. Zealand, § 39; Illinois, § 29. 

8 Eng. 1875, § 98; Victoria, § 205; N. Zealand, §§ 46, 129; Illinois, § 29. 

4 Eng. 1875, §§ 7, 8. 

5 Eng. Act of 1875, §§ 33, 38; other Act, sections referred to under note 2. 

6 Eng. Act of 1875, § 18; Victoria, §74; N. Zealand, §§ 129, 139; Illinois, § 29. 

7 Eng. 1875, §§ 42, 46. 8 Ibid. §§ 41, 46. 

9 Tbid. §§ 46, 83 (1). 

Victoria, § 138; N. Zealand, § 85. 
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holds,! the heir or devisee gives such proof as he may be able to 
adduce, and the registrar gives publicity to his claim, and, if no 
objection is made within six months, registers him as holder, and 
he remains subject to all claims to which the deceased was subject, 
but can defeat them by a registered transfer to another. Under 
the Illinois Act (the provisions of which are adopted in the bill now 
before the British Parliament), a memorandum of the probate or 
administration is registered,? and the executor or administrator 
may deal with the premises in course of administration, and convey 
them to the parties ultimately entitled; but, as regards freeholds, 
only after obtaining permission from a court of competent jurisdic- 
tion. If the premises are willed to the executor, either for his own 
use or in trust, he may be registered as holder,’ and stands in the 
same position as any other holder; and, if a power to sell be 
expressly given him, he may have the purchaser so registered.* 

When the registered holder becomes bankrupt,° or assigns for 
his creditors, the assignee is registered, and holds subject to such 
claims as the bankrupt or assignor was subject to, except, of 
course, such as are void against such assignees.® But he can 
defeat such claims by making a registered transfer for value. In 
I]linois, an order of the court seems necessary to the validity of 
such a transfer.’ 

So far all is simple. But next, suppose that the declarant, or 
some subsequent holder of the fee simple, creates partial interests. 
If the principle of the system is to be logically worked out, all 
these interests must be capable of registration. In order to put 
the reader in possession of the reason why the system is difficult 
to work in a populous commercial and manufacturing country, it is 
necessary to classify all the partial interests which can be created, 
and to put a complicated case as an example of how the system 
would work if they could all be registered. 

A landowner may convey away part of the land itself, dividing 
it vertically or horizontally. He may part with a field, retaining 
the rest, or he may part with the minerals, retaining the surface, 
or vice versa. 

A landowner may create a “ profit in prender,” —a right to take 





1 Victoria, §§ 225-6; N. Zealand, § 86. 

2 Illinois, §§ 60, 61, 62. 3 Ibid. § 63. , * Ibid. § 64. 

5 Eng. 1875, § 43; Victoria, § 236; N. Zealand, § $2; Illinois, $§ 69, 70. 
6 Eng. 1875, § 46; Victoria, § 236; N. Zealand, § 82. 

7 Tllinois, § 70. 
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something from the land, as to take metals, coal, clay, gravel, trees, 
grass (or to put cattle in to graze), turf, fish (if the land be covered 
with water), etc. 

A landowner may create an “ easement,” — a right to use his land 
in a specified manner, or to restrict his use of it, as, a right to walk 
or drive over it, to run a drain through it, to have the support of it 
for buildings on adjoining land, to have the light or the air which 
flows over it to adjoining land uninterrupted, to prevent the owner 
from opening a saloon on it; in fact, the restrictions which the 
owner may entitle another to impose on the use of the land are 
innumerable. 

The owner of land, or of the surface or minerals, or of any profit 
or easement, may bind himself and all who may derive under him 
to pay a sum of money, or to allow it to be levied off the land ; and 
this may be a lump sum, in which case the encumbrance is usually 
termed a mortgage, or a periodical sum, in which case it is a rent. 

The owner of land, surface, minerals, profit, easement, or en- 
cumbrance, may transfer the ownership for a limited period, as 
for life, or for years; and that to begin either immediately, or at a 
future time, or on the happening of a contingency. Or he may 
grant a number of these partial interests, one to commence when 
another terminates. Or he may convey away the fee simple itself 
as from a future time, or as from the happening of a contingency, 
retaining it meanwhile. 

And lastly, any estate or interest may be conveyed upon con- 
dition, so that if the condition be broken it reverts back to the 
transferor. 

Now, when any partial interest is created, the deed by which it 
is created (or in case it be created by will a similar deed executed 
by the executor under the direction of the court after the executor’s 
title has been registered) must (if the system is to be logically 
carried out) be entered in a separate registry book, as the starting 
point of a new title as distinct from that of the fee simple as that 
was from the title on the old register of conveyances. And if the 
holder of the fee simple in the land creates fifty subordinate inter- 
ests, each one of them must, in like manner, form the starting 
point of a new title. But a memorandum of each must be noted 
on the register of the land, and also on the certificate of title to the 
land, in order that any subsequent purchaser of the land may know 
of it; and this memorandum must refer to the folio of the register 
on which a full statement of it may be found; and the certificate 


























Pieny se = 


BRE 


katate 


Bice: 


SIT OI ae 

















4 
& 
E 
« 
3 

‘i 














REGISTRATION OF TITLE TO REAL ESTATE. 309 


must be brought in for this purpose before the grant of the partial 
interest can be registered. When this has been done, the registrar 
is to issue a certificate of title to the partial interest, just as he 
issued a certificate of title to the land; and subsequent dealings 
with the partial interest are to be conducted in the same manner, 
and with the same effect, as dealings with the land. And subse- 
quent transferees of the land are to take subject to the partial 
interests noted on their transferor’s certificate, and memoranda of 
the partial interests are to be copied on each successive registration 
of a transfer of the land, and on each successive certificate of title 
to the land; but, if the registrar should happen to omit any, the 
transferee of the land, though subject to it himself, because it was 
on his transferor’s certificate, yet can, by making a transfer for 
value, extinguish it, unless, meanwhile, the mistake is discovered 
and rectified. The owner of a partial interest can extinguish it by 
registering a release of it; and in that case (as also if it was by 
the terms of the deed creating it to cease at a specified time, and 
if that time has expired), the memoranda of it are to be cancelled, 
and, on subsequent transfers of the land, are to be omitted. 

If the owner of a partial interest creates a still lesser interest 
out of it, the same provisions apply mutatis mutandis, and so on 
ad infinitum. 

Now, let us see how these rules would work out in case of such 
dealings with land as take place in real life. 

Suppose A, being entitled to the land in fee simple, grants a per- 
petual right to take minerals to B, who leases it for twenty-one years 
to C, who mortgages his lease to D. Then, suppose A grants the 
land to E for life, and after his death to the heirs of F in fee, with 
proviso, that if F shall survive E, it shall pass, not to the heirs of 
F, but to the first son who may be born toG. The registration 
would stand thus : — 

Book I. shows A entitled to the land in fee with memoranda of 
the following grants : — 


1. Mining right to B. 

2. Land to E for life. 

3. Land to heirs of F in fee, commencing at E’s death, and con- 
ditional on E surviving F. 

4. Land to first son that may be born to G in fee, commencing at 
E’s death, and conditional on F surviving E. 


Book II. shows B entitled to take minerals in fee, with memo- 
randum of lease to C. 
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Book III. shows C entitled to take minerals for twenty-one years, 
with memorandum of mortgage to D. 

Book IV. shows D entitled to mortgage on lease of right to take 
minerals. 

Book V. shows E entitled to land for life, with memorandum of 
mining right in B. 

Book VI. shows F entitled to land in fee as from E’s death, con- 
ditionally on E surviving F, with memorandum of mining right 
in B. 

Book VII. shows G entitled to land in fee as from E’s death, 
conditionally on F surviving E, with memorandum of mining right 
in B. 

If, afterwards, F survives E, and E leaves no son, Books V., VI., 
and VII. must be closed; while if F survives E, and E leaves a 
son, or has had a son who leaves a representative, the same books 
must be closed, and A must convey to E’s son, the conveyance 
being registered in Book I. But, in order that Books V., VI., and 
VII. may be closed, the above facts must be proved before and 
adjudicated on by some authority. Even the concurrence of all 
parties cannot obviate this, for the person claiming to be E’s first 
son may not be really so. Either, therefore, the decision of a court 
of justice must be obtained, or the registrar or examiners must be 
intrusted with judicial powers. 

But the above method of carrying out fully the principles of the 
system have been thought too complicated, and the statutes only 
carry them out partially. One method is adopted by the English 
Act of 1862 and the Ontario Act, another by the English Act of 
1875 and the Australian Acts, and another by the Illinois Act. 
There is not space to explain all. 

Leaving the Illinois Act for subsequent consideration, the Acts 
allow an estate in fee simple! in land (and some Acts also allow a 
rent-charge, a right of mining or way, or the like) to be brought 
under the Act. A leasehold may also be brought under it. After 
the fee or leasehold has been brought under the Act, a lease or mort- 
gage may be noted on the register,? and may itself, with its subse- 
quent title, be made the subject of a separate registration. But 
other partial interests are excluded from the register, and must 
still be dealt with under the old system. Yet there must be some 





1 Eng. 1875, §§ 5, 82; Victoria, § 21; N. Zealand, § 21. 
2 Eng. 1875, Lease, §§ 11, 50, 51; Mortgage, § 22; Victoria, Lease, § 41. 
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means by which an intending transferee of a registered estate 
may be notified of these partial interests, and some way of preserv- 
ing them from extinguishment by a registered transfer. These 
objects are effected by allowing any one who claims such a partial 
interest to lodge with the Registrar a “caveat,”? forbidding him 
to register a transfer without the caveator’s consent, or until the 
lapse of a period after he has notified the caveator that a transfer 
has been delivered to him for registration. The caveator can get 
the period extended by showing sufficient grounds and giving 
security to indemnify any one who may be injured by the delay 
of the registration.2 Meanwhile the caveator is expected, if he 
cannot arrange the matter with the transferee, to bring the question 
before a court of justice, and some of the Acts provide for having 
this done in a summary manner.® If, however, this is not done 
before the caveat lapses, the transfer may be registered ; and its 
registration extinguishes the partial interest. 

The objections to the caveat system are as follows :— 

(1) If, when the land is transferred, it be determined to pre- 
serve the partial interest, the only way appears to be by a deed, 
or perhaps a written confirmation, from the transferee. 

(2) If the transferee disputes the validity of the partial interest, 
the caveator must take the aggressive in bringing the matter 
before a court, though his object is merely defence. He cannot 
do this unless he is in a position to advance money; and if he 
is not prepared to act at once, he cannot have the time extended 
without giving security. If he is ill or abroad the evil is intensi- 
fied. The notice may fail to reach him, and the negligence of 
a post-office clerk or the wreck of a mail steamer may cause the 
loss of a right which may be very valuable.‘ 

(3) If the statute makes the caveator’s consent necessary to the 
transfer, his absence, illness, or obstinacy may cause great loss 
to the transferee. 

(4) If he holds in trust for persons unknown or unascertained, 
his negligence or misfortune may destroy their estate. ; 

(5) The old register of conveyances must be preserved for 
dealings with these partial interests. 





1 Eng. 1875, § 54; Victoria, §§ 144-9; N. Zealand, § 88. 

2 Eng. Act, 1875, § 55; Victoria, § 145 (fin.). 

8 Eng. 1875, § 57. Under the Victoria Act, § 145, and the N. Zealand Act, § 89, 
the party desiring to transfer may bring the question before the court summarily. 

# See especially Eng. 1875, § go. 
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(6) If the statute authorizes only those who are, and not all 
who claim to be, partially interested to lodge a caveat (as the 
English Act of 1875 does), difficulty may arise in satisfying the 
registrar on that point. 

(7) If otherwise, vexatious caveats may be lodged. 

(8) If the caveator disposes of his interest among many, the 
number of caveats may become aggressively great. 

The Illinois Act adopts a different system. When the fee simple 
has been registered, it permits registration of amy partial interest 
except trusts, conditions, and limitations ;1 and when those are 
contained in a deed, will, etc., the transfer is to be made to the 
party entitled subject thereto, describing him as subject to a trust, 
etc., but without stating what it is; and no further transfer is 
to be made unless two examiners of title certify that such transfer 
is accordant with such trust, etc., in which case the transfer when 
registered extinguishes the trust, condition, or limitation.2 The 
objection to this is that it commits judicial powers to the exam- 
iners, and this is the’ great blot on the Illinois system, which 
is otherwise much superior to, as it is vastly simpler than, the 
others. 

But, it may be asked, what is to prevent two or more per- 
sons, though not really interested in the land, from registering 
inconsistent declarations, each claiming to be owner? The fore- 
going provisions do ot prevent this. They leave the purchaser 
under the necessity, as other systems of conveyancing do, of 
ascertaining that the parties in possession claim by a title con- 
sistent with that appearing on the register. Clauses, however, 
have been introduced into the Registry of Title Acts for obviating 
this necessity. The English Act of 1862 requires, as a condition 
of bringing land under the Act, proof that the applicant has been 
in possession as owner for ten years, production of the last deed 
or will in the title, and a declaration by himself or his attorney 
that he believes him to be entitled.2 The English Act of 1875 4 
authorizes rules to be made requiring notices and evidence. The 
Illinois and Australian Acts require investigation and proof of 
title.® But all these rules could be applied under the old system 
as well as the new. 





1 Tllinois, §§ 7, 48. 2 Ibid. §§ 57, 58. 
8 Eng. 1862, § 25. * Eng. 1873, §§ 4, 6, 111. 
® [llinois, §§ 14, 15; Victoria, §§ 22, 23; N. Zealand, § 24, sqq. 
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The acquisition of a title by long possession seems inconsistent 
with any system of holding title by documentary evidence ; but the 
necessity just referred to of ascertaining that the title is consistent 
with the possession shows that it cannot be dispensed with, ex- 
cept when some means for insuring that the registered title shall 
be consistent with the possession have been adopted, — as in the 
statutes just referred to. Such statutes, however, generally contain 
provisions for preventing the acquisition of title by possession.’ 

The necessity for protecting against forgery is not so great 
under the new system as under the old, because under the former 
the transferor’s certificate of title must be produced when a trans- 
fer is registered. But, if the certificate be stolen, a forged trans- 
fer can be registered; and some better protection against forgery 
than that explained in 6 Harvarp LAw REVIEW, 303, as existing 
in Massachusetts, will be necessary. 

The extinguishment of claims adverse to the registered title 
is always provided for by Registry of Title Acts,? but has also 
been provided for in England and Ireland independently of them. 
Sometimes these claims are extinguished immediately, sometimes 
after an interval; but in this country the constitutionality of the 
former course is doubtful, and the Illinois bill adopts the latter, 
allowing five years, with an additional term for future interests 
if noted on the register within the five years.* In fixing the period 
the essential point is that it shall be definite. Statutes of limita- 
tion generally provide that when a claimant under age or insane 
recovers from his disability, when a claimant who is abroad returns, 
when a claimant unascertained becomes ascertained, or when a 
future claim falls into possession, a limitation period shall begin 
again. In order to make titles clear, such re-ccommencements must 
be avoided. The constitutionality of barring persons under dis- 
ability has been doubted, but I think inadvisedly. The Illinois 
Act does not give them a new period,® but allows their guardians, 
etc., to take proceedings on their behalf. It is also essential 
to the efficacy of the system that the remedy of claimants should 
be, not the vacating of the registered title, but the requiring 





1 Eng. 1875, § 21; Illinois, § 30. 

2 Eng. Act of 1862, § 20; Eng. Act of 1875, § 7, and see § 8; Victoria, § 69; N. Zea- 
land, § 39; Illinois, § 29. 

8 Eng. Declaration of Title Act, 25-6 Vict. c. 67; Ireland, Landed Estates Court, 
21-2 Vict. o 72; especially §§ 51, 53; 28-9 Vict. c. 88, § 5. 
4 Tllinois, § 37. 5 Ibid. 
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a registered confirmation from the registered holder, thus defining 
the claim, and continuing to the public the benefits of the new 
system. The constitutional questions are discussed in 6 HARVARD 
Law REVIEw, 312, 411, 412; 3 Western L. Jl. 289. 

Statutes which allow an immediate or short bar of claims always 
provide that the title be investigated by public examiners, and 
that persons in possession be notified, and claimants advertised 
for and heard;?* and all claims which are held valid are preserved, 
and noted on the register.2 Under a perfect system they would 
be formally extinguished, and re-created by registered grants from 
the registered holder of the fee simple. It would be a wise pro- 
vision that, in cases where the title had not been investigated, 
assent of the parties in possession, and publication of the fact 
that the title had been brought under the new system, should 
bar all adverse claims not asserted within twenty years. 

In the British Parliament strong objection has been expressed 
against allowing a registrar or examiners to adjudicate on ques- 
tions of title,? but a reference is generally allowed to a court. 

All the statutes exempt certain claims from extinguishment.5 
These generally include (besides the rights of eminent domain 
and escheat), minerals, old rents, profits in prender, and ease- 
ments, unpaid assessments, and the rights of persons in possession 
at the time when the premises are first brought under the new 
system. It would be better to allow the holder to resist these 
claims until brought on the register. Short occupation leases 
are always preserved, whether created before or after the premises 
are brought under the system.® 

Space does not allow of more than an allusion to the question 
of maps and boundaries. The exact determination of boundaries 
is not essential, but the statutes generally provide means for 
determining them if desired. H. W. B. Mackay. 





1 Eng. Act of 1862, §§ 5,6; 1875, § 6; Declaration of Title Act, § 6; Irish Landed 
Estates Ct. Act, § 51; Victoria, §§ 22, 23; N. Zealand, § 23; Illinois, § 14. 

2 Eng. Act of 1862, § 20; 1875, § 9; Victoria, § 23; N. Zealand, § 38; Lllinois, 
§§ 14, 17. 

8 Hansard, 1862, clxvii. 245, 250, 253, and many other passages. 

4 Eng. Act of 1862, §6; 1875, §§ 74-77; Victoria, § 33; N. Zealand, § 31; Illinois, 
§ 81. 

5 Eng. Act of 1862, § 27; 1875, § 18; Victoria, § 74; N. Zealand, §§ 46, 129, 139; 
Illinois, § 29. 
6 Eng. Act of 1862, § 27; 1875, § 18 (7); Illinois, § 29. 
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WARRANTIES AND SIMILAR AGREEMENTS. 


N the decisions upon the subject of warranties and stipulations 
of that nature it is true that there is some confusion, but its 
extent is often overstated. Many of the opinions on the subject 
are much worse than the actual decisions. Rejecting the bad 
opinions and accepting the decisions, we find the rules followed by 
the courts of different jurisdictions very nearly uniform. 

There is much misuse of the term “ warranty.” It is applicable 
properly only to agreements which are collateral to the main object 
of a contract of sale, namely, the passage of title; but it is fre- 
quently applied to agreements and conditions which are not col- 
lateral to the passage of title, but without the fulfilment of which 
no title can pass. A correct use of the term is important chiefly 
when it becomes necessary to consider what remedy is proper 
where the contract has not been fully performed, and but inciden- 
tally when it is being determined what the contract originally 
included. 

The fact that a certain provision, if it existed, would or would 
not be a warranty, as distinguished from a part of the principal con- 
tract of sale, has no direct bearing on the question of the existence 
of the provision. The usual criterion by which to determine that a 
particular provision is a warranty is that the contract relates to 
specific goods, and the provision is intended to continue in force 
after the passage of title. To say that a certain provision shall or 
shall not be implied in a contract because it will or will not bea 
warranty makes its existence depend in a measure on the fact that 
the contract relates to specific or non-specific goods. That de- 
pendence is to be placed on that fact is frequently stated, but the 
point is seldom involved in a decision. To make the protection 
which a buyer may reasonably expect depend on the opportunity 
that he has to inspect the goods which he buys, or on the reliance 
which he reasonably places upon the seller’s judgment or skill, is 
reasonable. To make it depend on the fact that the goods are or 
are not specific is arbitrary. There is no reason which commends 
itself why a buyer who orders cotton generally should be entitled 
to a quality better than that which he could have required if he 
had bought a specific bale. Fortunately there are many cases 
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which are decided as if there were no distinction, but unfortunately 
there are too few in which the distinction is expressly disregarded. 
There is no exception to the rule of caveat emptor which has been 
uniformly made to depend upon a distinction between specific and 
non-specific goods. Therefore in considering what agreements are 
implied in a contract of sale, we are not assisted by dividing the 
subject on a theory dependent upon this distinction. 

In a sale of goods, or a contract to supply them, it frequently 
happens that a buyer who has received an express agreement con- 
cerning the quality or adaptability of his purchase, wishes to rely 
on the agreement which would have existed by implication but for 
the express one. The express provision does not necessarily ex- 
clude any implied agreement.’ If, however, it covers the same 
general subject-matter it does exclude any implied agreement.” 
Just where the line lies is not a question which belongs properly 
with the present discussion. It is an independent subject, which 
is mentioned but incidentally. 

Another matter, foreign to the present, but so intimately con- 
nected therewith that it should be mentioned, is that of usage and 
custom. Some effect will be given to a usage or custom in its bear- 
ing upon a contract of sale and its fulfilment. It must be univer- 
sal in the particular trade in which the contract is made? and must 
not contradict settled rules of law.* It is said that one may be 
enforced which tends merely to explain the meaning and intention 
of the parties.5 It should be a regulation of the method of doing 
business, and not a determination of the legal results of unequivo- 
cal acts. A custom limiting the time during which goods might 
be rejected has been enforced.6 This subject should be considered 
as an independent topic. 

The well-settled rule in sales is caveat emptor, a rule which has 
many exceptions. These all rest upon one or the other of two 





1 Bigge v. Parkinson, 7 Hurl. & Norm. 955. 

2 International Pavement Co. v. Smith, Beggs, & Ranken Machine Co., 17 Mo. Ap. 
264; Wood Mowing and Reaping Machine Co. v. Bobbst, 56 Mo. Ap. 427; White v. 
Gresham, 52 Ill. Ap. 399. 

3 Snow v. Shomacker Mfg. Co., 69 Ala. 111. 

4 Thompson vz. Ashton, 14 Johns. (N. Y.) 316; Rice v. Codman, 1 Allen (Mass.), 
377; Dickinson v. Gay, 7 Allen (Mass.), 29; Barnard v. Kellogg, 10 Wall. 383. But 
see Fatman v. Thompson, 2 Disney (Oh. Super.), 482. 

5 Barnard v. Kellogg, 10 Wall. 383. 

6 Carleton v. Lombard, 72 Hun (N. Y.), 254; The Chicago Packing and Provision 
Co. v. Tilton, 87 Ill. 547. 
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grounds, —the reliance naturally placed by a buyer on a seller’s 
statements or superior knowledge, and the advisability of protecting 
buyers who have no opportunity to inspect the goods which they 
are buying. Primarily, the first of these rests on the position of 
the seller, and the second on that of the buyer. One naturally re- 
lies upon the descriptive statements of the person from whom he 
buys, or, if the latter is in a situation to know more of the quali- 
ties of an article or of its adaptability to a particular use, the for- 
mer naturally defers to the knowledge of the latter. In one case 
an additional undertaking is implied from the seller’s words, and in 
the other from his position. Where the seller makes no statements 
and occupies no better position than the buyer, there may still be 
an undertaking implied, if goods are bought which there is no op- 
portunity to inspect. It is of advantage to the public to encourage 
trade in goods lying at a distance. A buyer should be made to 
feel as safe in dealing with such goods as he is when he has an 
opportunity to inspect before buying. This is without regard to 
the seller’s statements or knowledge of the goods. He is holden 
to an undertaking to protect the buyer who is to receive from 
him goods on which he has never been given an opportunity to 
exercise his judgment. The first exception requires that goods 
shall correspond to the description of them in kind and quality, and 
shall in certain instances be adapted to the purpose for which they 
are sold; and the second, that goods sold by description, and which 
the buyer has no opportunity to inspect, shall be of a merchantable 
quality. When neither ground for exception exists, the rule of 
caveat emptor applies. 

One of the most common ways in which goods are described is 
by reference to a sample. To have a sample affect a case it must 
appear that a sale by sample was contemplated. This involves a 
question of fact simply. As is the case with other such questions, 
the evidence will sometimes be so clear that the court will be re- 
quired to direct a verdict. The mere production and display of a 
sample are not sufficient to make a sale one by sample.!| When 
a sample has been shown to the buyer, there will sometimes be 
other circumstances which will make it wrong for the court to 
allow the jury to find that the sale was by sample. The fact that 
the buyer was given an opportunity to inspect the goods as well as 





1 Proctor v. Spratley, 78 Va. 254; Walter A. Wood Harvester Co. v. Ramberg, 61 
N. W. R. (Minn.) 1132. 


2 Selser v. Roberts, 105 Pa. St. 242. 
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the sample strongly indicates that a sale by sample was not con- 
templated,! and should generally be conclusive. It cannot fairly be 
said that a seller who shows a sample, and at the same time ten- 
ders to the buyer an opportunity to see the goods, manifests an in- 
tention to undertake that the goods are equal to the sample. The 
fairer inference is that he wishes the buyer to satisfy himself of the 
quality of the goods by an inspection before purchase. There may 
be qualities apparent in the sample which are not apparent upon 
an inspection of the bulk of the goods. As to these the buyer 
cannot properly be said to have had an opportunity to inspect, and 
his right to corresponding qualities in the bulk should not be held 
to be impaired. To that extent the sale may still be one by sam- 
ple. To establish a sale by sample it is generally said that it must 
appear that the sale was made solely with reference to the sample. 

A sale by sample is not essentially different from a sale by de- 
scription. It is a sale by description by reference to the sample. 
The extent of this description varies. If the parties contemplate 
that the sample shall be subjected to some test, the reference to 
the sample is a description of whatever qualities or defects this 
test will disclose. It is generally a description of whatever the 
sample presents to the sight or other senses. 

The goods must correspond in kind and quality to the sample.? 
In conflict with this almost universal rule it is held in Pennsylvania 
that the goods need correspond only in kind and not in quality 
with the sample.2 Where goods are described by words as well as 
by sample, they must correspond to the express description‘ as 
well as to the sample. 

Where the goods are defective, the fact that the sample is de- 
fective in the same particular will not lessen the seller’s liability, 
provided the defect was not perceptible on an examination of the 
sample.2 The reason for this is that no more is described by a 
reference to a sample than appears on an inspection of it. Con- 
versely, where the goods are defective in a particular which is not 
perceptible on an inspection of the sampie, the fact that the 
sample did not contain this defect should not increase the seller’s 
liability. This follows from the same reason. This view has 





1 Barnard v. Kellogg, 10 Wall. 383. 

2 Nichol v. Godts, to Exch. 191. 

8 Sidney School Furniture Co. v. School Dist. of Warsaw, 7 Atl. Rep. (Pa.) 65. 

* Nichol v. Godts, 10 Exch. 191; Gould v. Stein, 149 Mass. 570. 

Moody v. Gregson, L. R. 4 Exch. 49; Drummond vz. Van Ingen, 12 App. C. 284. 
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been indicated in a conservative dictum in which it was suggested 
that a dealer selling by sample would not be liable for latent de- 
fects in the goods which did not occur in the sample, and which 
arose from the work of former growers or manufacturers.! 

The cases generally make no distinction in sales by sample be- 
tween specific goods, non-specific goods, and those not manufac- 
tured at the time of the formation of the contract. There should 
be no distinction. A buyer naturally relies on the description 
which the sample conveys to him, as much where he knows that 
the goods which he is purchasing bear particular marks and are 
stored in a particular place as where he knows that no goods are 
yet in existence. 

Where there is an express description of the goods, the expres- 
sion may be a statement of the seller’s opinion merely, or it may 
be a representation of fact. This depends upon the intention in 
the use of the words, which is to be inferred from all the circum- 
stances, and should be decided by the jury.2. The circumstances 
may be such that it will be the duty of the court to order a find- 
ing the one way or the other.2 The circumstance which has the 
most important bearing upon this question is that the buyer did or 
did not have an opportunity to inspect. The fair inference is that 
any statements concerning the things which are apparent upon 
inspection were of opinion merely, if there was an inspection. 
Where there is no inspection, or where an inspection will reveal 
nothing, the opposite inference is fairer. The circumstance that 
the seller occupies a position of vantage through his superior skill 
or knowledge tends to show that the statement was more than one 
of opinion. 

What is an opportunity to inspect should be treated as a ques- 
tion of practical business. It may exist although inspecting 
would be laborious and unusual,® but does not where the value of 
the goods would be greatly diminished by an inspection. An 
opportunity to inspect is not always tantamount to an inspection.’ 

Where the seller occupies no better position than the buyer, the 





1 Bradford v. Manly, 13 Mass. 139. 

2 Power v. Barnum, 4 Ad. & El. 473; Ransberger v. Ing, 55 Mo. Ap. 621. 
3 Jendwine v, Slade, 2 Espinasse, 572. 

* Beals v. Olmstead, 24 Vt. 114. 

5 Barnard v. Kellogg, 10 Wall. 383. 

6 Lewis v. Rountree, 78 N. C. 323. 

7 Gould v. Stein, 149 Mass. 570. 
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sale is on inspection, and the goods are specific, a description of 
the species of the goods by the seller should not impose upon him 
any liability, but should be treated as a statement of opinion, or, 
better, a statement made solely for the purpose of identifying the 
subject-matter of the sale. It would be generally so held. To this 
extent it is true that in the present sale of specific, inspected goods 
there is no implied warranty. Where, however, the species of the 
goods is not perceptible on inspection, the finding that the de- 
scription by the seller of the kind of the goods is an undertaking 
by him, and not merely an expression of opinion that the goods are 
of the kind described, is not only permissible,! but perhaps neces- 
sary.” In the absence of qualifying facts, it should be necessary, 
as the position of the buyer is the same that it would have been if 
there had been no inspection, and he naturally relies on the seller’s 
statement as much as he would have relied had there been no in- 
spection. The two prominent early New York cases® in which 
the opposite finding was sustained are virtually overruled. In 
Pennsylvania it has been held that a finding that the description 
by the seller is an undertaking by him is not permissible This 
seems a trifle inconsistent with an earlier decision ® holding that 
there was such an undertaking where, although no inspection, 
there was an opportunity to inspect, and a difference in kind ap- 
parent upon inspection. This case is readily distinguishable from 
the others in the fact that there was no actual inspection. 

Where the seller occupies no better position than the buyer, the 
sale is on inspection, and the goods are not specific, the rules 
should be the same that they are where the goods are specific. If 
inspection discloses the kind, a description of kind should be held 
not to be an undertaking. If inspection does not disclose the kind, 
the case should be decided as it would have been had there been 
no inspection.® The force to be given to a description of goods by 
a seller should depend upon the reliance which the buyer will 
naturally place upon it, and that reliance will not be affected by the 
fact that the goods are or are not specific. It would probably be 
held that this fact did not affect the obligation of the seller. 





1 Wolcott v. Mount, 7 Vroom (N. J.), 262; Sparling v. Marks, 86 Ill. 125. 
2 Hawkins v. Pemberton, 51 N. Y. 198. See also Jones v. George, 61 Texas, 345. 
3 Seixas v. Wood, 2 Caines (N. Y.), 48; Swett v. Colgate, 20 Johns. (N. Y.) 196. 
* Lord v. Grow, 39 Pa. St. 88; Shisler v. Baxter, 109 Pa. St. 443. . See also Kircher 
v. Conrad, 23 Pac. R. (Mont.) 74. 
5 Borrekins v. Bevans, 3 Rawle (Pa.), 23. 
6 Lewis v. Rountree, 78 N. C. 323. 
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Where the sale is not on inspection and the goods are specific, a 
description of the species of the goods by the seller should be held 
to be an undertaking by him that.they are of the kind described! 
It is evident that a buyer who has not had an opportunity to in- 
spect is entitled to as much protection and relies as much on a 
seller’s statements as a buyer who has inspected goods the species 
of which is not perceptible on inspection. The rights of the latter 
have just been considered. The rule should be the same where 
the goods are specific that it is where they are not. The reason 
for this is suggested in the preceding paragraph. It would prob- 
ably be so held. 

Where the sale is not on inspection and the goods are not spe- 
cific, it is well settled that a description by the seller of the kind of 
the goods is an undertaking by him that they shall be of that kind, 
or, as is usually said, the goods must be of the kind specified in the 
contract.” 

What has been said concerning statements regarding species ap- 
plies to those regarding quality. The fact that there is no inspec- 
tion, or that the quality is not perceptible on inspection, or that the 
goods are specific, has substantially the same effect in determining 
whether a statement regarding quality was a representation of fact 
or of opinion that it has in determining the same question where 
the statement relates to kind. Where the statement is a represen- 
tation of fact, it places upon the seller an obligation that the goods 
correspond in quality to the description ;* but if it is merely an ex- 
pression of opinion, it does not affect his liability. The former is 
part of the contract, while the latter is not. The tendency is to 
treat all material statements concerning quality as part of the con- 
tract. A reason which would frequently justify giving more effect 
to statements concerning quality than to those concerning kind is 
that a description of kind is frequently necessary for the purpose 
of identifying the subject-matter of the sale, which is more seldom 
true of a description of quality. 

Where the positions of the buyer and seller are equal, nothing is 
said concerning quality, the goods are purchased upon inspection, 





1 Lyon v. Bertram, 20 How. 149 (dictum); Borrekins v. Bevans, 3 Rawle, 23; Barr 
v. Gibson, 3 M. & W. 390 (dictum). 

2 Nichol v. Godts, 10 Exch. 191; Weiler vw. Schilizzi, 17 C. B.619; White v. Miller, 
71 N. Y. 118; Gould v. Stein, 149 Mass. 570; Coyle v. Baum, 3 Oklahoma, 695. 
8 Hobart v. Young, 21 Atl. R. (Vt.) 612. 
4 Ransberger v. Ing, 55 Mo. Ap. 621. 
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and are specific, there is no undertaking by the seller that they are 
of any particular quality.} 

Where the goods are not specific, the rule should be the same.? 
There is no reason for a different rule. Although a number of 
decisions are limited expressly to the case of specific goods, yet 
many have been made in which the difference between specific 
and non-specific goods has not been mentioned. The rule may be 
safely said to be the same for each. 

In South Carolina the rule seems to be that there is a warranty 
of quality in the sale of specific goods on inspection.? This has 
been said to be limited to latent defects, and it has been held to 
be proper to leave the question of its existence to the jury.2 One 
early case is decided as if the rule in South Carolina were the same 
as elsewhere. The later cases in overruling this appear not to 
have noticed it. The rule is commonly stated in the form that a 
sound price implies a warranty of soundness.’ The decisions in 
which this is reiterated are sustainable upon other grounds,’ but 
in view of the frequency of the repetition of the statement it may 
be regarded as settled law. 

Where there is no opportunity to inspect and the goods are 
specific, it should be held that there is an undertaking by the seller 
that they are of a merchantable quality. It is so held in the case 
of non-specific goods, and the rule should not be different in the 
case of specific goods. The reason for the rule requiring a mer- 
chantable quality in any case is that the needs of business demand 
that a buyer trading at a distance should be protected as fully as 
one who buys after inspecting. This reason is as applicable where 
the goods are specific as where they are not. It has been inti- 
mated that the rule differs in the two cases,® while in some de- 
cisions it has been stated broadly without reference: to any 





1 Hyatt vw. Boyle, 5 Gill & J. (Md.) 110; Parkinson v. Lee, 2 East, 314; Emmerton 
v. Matthews, 7 H. & N. 586; Barnard v. Kellogg, 10 Wall. 383; Moses v. Mead, 43 
Am. Dec. (N. Y.) 676; Rayner v. Rees, 27 Chic. Leg. News, 296; Needham v. Dial, 
4 Tex. Civ. Ap. 141. 

2 T. B. Scott Co. v. Hafner-Lothman Mfg. Co., 91 Wis. 667. 

8 Vaughan v. Campbell, 2 Brevard (S. C.), 53. 

4 Rose v. Beatie, 2 N. & McC. (S. C.) 538. 

5 Whitefield v. M’Leod, 2 Bay (S. C.), 380. 

6 Neilson v. Dickenson, 1 De S. (S. C.) 133. 

7 Lester v. Execs. of Graham, 1 Mill (S. C.), 182. 

8 Timrod v. Shoolbred, 1 Bay (S. C.), we Barnard v. Gates, 1 Nott & M. (S. C.), 
142; Missroon v. Waldo, 2 N. & McC. (S. C.) 76; Bulwinkle v. Cramer, 27 S. C. 376. 

9 McClung v. Kelley, 21 Iowa, 508; Hood v. Bloch, 29 W. Va. 244. 
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distinction.! In the leading case on the subject the court states 
that it knows of no case in which the rule of caveat emptor has 
been applied where there has been no opportunity to inspect or no 
waiver of such an opportunity.2— The Massachusetts court remains 
tentative concerning the distinction.2 It probably does not exist 
generally. 

Where there is no opportunity to inspect and the goods are not 
specific, it is settled that there is an undertaking by the seller 
that they shall be of a merchantable quality; that is, of a quality 
merchantable under the description of them contained in the con- 
tract.4 

This undertaking by the seller should be so limited that it would 
not cover lack of merchantability arising from defects not apparent 
on inspection. This limitation is one which has not been dis- 
tinctly made, although it is involved in at least one recent de- 
cision,® but seems not to have been recognized. It applies equally 
where the goods are specific and where they are not. The reason 
for requiring a merchantable quality is to protect a buyer who has 
no opportunity to inspect, as fully as one is protected who does 
inspect; but in the absence of the limitation suggested the former 
is more fully protected than the latter. The opportunity to inspect 
enables the latter to guard against defects in quality which are 
apparent, but he still runs the risk of all hidden defects. The 
former should run the same risk. It is uncertain whether this 
limitation will receive any support. It certainly deserves it. To 
hold that a buyer who purchases goods which he has never seen 
is protected if they have a defect which cannot be discovered, which 
renders them unmerchantable, while holding that the same buyer, 
had he seen the same goods before purchasing, would have been 
without protection, is a ruling that has little to commend it. 

Where the seller occupies a position of vantage over the buyer, 
through his superior skill or knowledge, his undertaking is greater 
than is that of an ordinary seller. The most common instance of 
this is where he is a manufacturer or grower, but it should not be 





1 Gardner v. Gray, 4 Camp. 144; Carleton v. Lombard, 72 Hun, 254. 

2 Jones v. Just, L. R. 3 Q. B. 197. 

8 Murchie v. Cornell, 155 Mass. 60. 

4 Gardner v. Gray, 4 Camp. 144; Laing v. Fidgeon, 6 Taunt. 108; Jones v. Just, 
L. R. 3 Q. B. 197; Hood w. Bloch, 29 W. Va. 244; Murchie v. Cornell, 155 Mass. 60; 
Alden v. Hart, 37 N. E. R. (Mass.) 742. 

5 Healy v. Brandon, 66 Hun, 515. 
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confined to these cases. The reason for this additional undertak- 
ing is that the buyer naturally relies upon the judgment of a seller 
whose knowledge or skill is superior to his own. From the fact 
that a seller is a manufacturer or grower, it is fairly presumed that 
he has this superiority. Hence it has been settled that these two 
classes of sellers undertake more of a liability than others. When, 
however, circumstances indicate that the seller, although not of 
these classes, has this superior knowledge or skill, and that this 
fact affected the buyer, the seller should be held to the greater 
undertaking. 

Where the seller is the manufacturer and the goods are made to 
order, there is an undertaking by him that they are free from 
defects in the process of manufacture! The rule should be, and 
probably is, the same where the goods are not made to order but 
are not specific,? and even where they are specific? The buyer 
naturally relies upon the manufacturer as much in the last in- 
stance as in the first. A grower’s undertaking is substantially the 
same as that of a manufacturer; * that is, there is an undertaking 
by the grower that his product is free from defects arising from the 
method or process of culture. 

The undertaking by the manufacturer should not be held to 
extend to defects in the material which he uses if they are not 
discoverable during the process of manufacture. It is uncertain 
whether this limitation will be generally recognized. It is a 
proper one. The manufacturer’s undertaking should be coexten- 
sive only with his superior opportunity, but he has no opportunity 
to guard against any defects except those which result from the 
process of manufacture or are discoverable during that process. 

Where the buyer inspects the goods before purchasing, the 
manufacturer’s undertaking should not be held to cover defects 
which are apparent on inspection to a person of the buyer’s skill.® 
That he inspected has a tendency to show that he relied upon his 
own knowledge and skill rather than that of the seller, and to the 





1 Drummond z. Van Ingen, 12 App. C.284; Hoe zv. Sanborn, 21 N. Y. 552; Carleton _ 
v. Lombard, 72 Hun, 254 (dictum). 

2 Pease v. Sabin, 38 Vt. 432. 

8 Jones v. Bright, 5 Bing. 533; Larson v. The Aultman & Taylor Co., 86 Wis. 281. 

4 Beals v. Olmstead, 24 Vt. 114; White v. Miller, 71 N. Y. 118. 

5 Hoe v. Sanborn, 21 N. Y. 552 (dictum); Bragg v. Morrill, 49 Vt. 45; Wilson vz. 
Lawrence, 139 Mass. 318; covtra, Jones v. Bright, 5 Bing. 533. 

6 Barnett v. Stanton, 2 Ala. 181. 
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extent to which he did so he should not be protected. It would 
probably be held that the seller was not liable for these defects. 

The undertaking of a seller of provisions has been treated occa- 
sionally as if it were an exception to the general rule, but this is 
unwarranted. In an ordinary sale of provisions, the seller’s under- 
taking is not different from that of a seller of any other article. 
Where the seller is a dealer and the buyer a consumer, there is 
probably an undertaking that the provisions are suitable for con- 
sumption ;? but even this has been more frequently assumed than 
decided. It has been stated that it rested upon certain early penal 
statutes prohibiting the sale of unwholesome food, and at other 
times that it was a requirement of public policy. Whatever the 
origin of the rule, the best reason for it— one which fully justifies 
it — is that a dealer has skill and opportunity superior to that of 
the consumer which makes it natural that the latter should rely 
upon the former. It follows that the undertaking of a dealer in 
provisions who sells to a consumer should be gauged by the same 
measure which regulates the undertaking of any other seller who 
occupies a position of superiority and sells an article to be used 
for a particular purpose. It has been held properly that there is 
no undertaking by a dealer in provisions where it is evident that 
the buyer could not have relied upon the former’s skill or knowl- 
edge.’ The dealer’s undertaking should be held to exist whether 
the provisions are specific or not, but should not extend to defects 
which are evident on inspection, if they were inspected. It can- 
not safely be said to be settled that the undertaking of a dealer 
selling to a consumer differs from that of an ordinary seller of 
goods. 

Where a seller contracts to supply goods to be used for a par- 
ticular purpose, and the circumstances are such that the buyer 
naturally relies upon the judgment or skill of the seller, there is an 
undertaking by the latter that they shall be or are reasonably 
adapted to this purpose. To raise this undertaking, the three 
necessary facts are: that the sale is for a particular purpose; that 
the seller’s position was one of skill or knowledge superior to that 
of the buyer’s; and that the buyer’s position was such that he 





1 Burnby vz. Bollett, 16 M. & W. 645; Emmerton v. Matthews, 7 H. & N. 586; 
Giroux v. Stedman, 145 Mass. 439. But see Hoover v. Peters, 18 Mich. 51. 
2 Hoover v. Peters, 18 Mich. 51. 
8 Julian v. Laubenberger, 38 N. Y. Sup. 1052. See also Weidman v. Keller, 58 Ili. 
App. 382. 
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would naturally rely upon this superiority. It is only when these 
conditions exist that the frequently repeated statement is true that 
where goods are sold to be used for a particular purpose, there is 
an implied warranty that they are reasonably fit for the purpose. 

It is purely a question of fact in any case whether the sale is for 
a particular purpose. The contract must have been made with 
direct reference to the intended use, if the latter is to be consid- 
ered a material part of the contract. The use which is to be made 
of the goods, although considered by the buyer and seller, is fre- 
quently merely incidental. Where an article is ordered by de- 
scription, the mere fact that the seller knew for what purpose the 
buyer intended to use it is not enough to require a finding that it 
was supplied for a particular purpose,! or possibly even to sustain 
such a finding. The fact that the goods were ordered for the par- 
ticular purpose strongly indicates that the purpose is a part of the 
contract. 

The case occurring most frequently in which the seller’s position 
is one of knowledge or skill superior to that of the buyer’s is that 
in which he is a manufacturer. A seller who manufactures goods 
to order for a particular purpose, undertakes that they will not be 
unfit for the purpose through anything arising from the process of 
manufacture or discoverable therein.? This undertaking should 
not be held to extend to any unfitness which is due to defects in 
material which are not discoverable during that process. This 
distinction has not been noticed in the cases generally, either to 
be denied or enforced, but should be maintained, as a manufac- 
turer has no knowledge or skill superior to the buyer’s, touching 
an unfitness of this kind. The chances are not against this view’s 
being sustained. 

Where the seller is the manufacturer and the goods, although 
not made to order, are not specific, he should be, and probably is, 
liable to the same extent that he is when they are made to order.® 
There is the same reason for the undertaking. 





1 Jarecki Mfg. Co., Lim., v. Kerr, 30 Atl. (Pa.) 1019. See also Shepherd v. Pybus, 
3 M. & Gr. 868. 

2 Dounce v. Dow, 64 N. Y. 411. 

3 Randall v. Newsom, 2 Q. B. D. 102. 

4 Bragg v. Morrill, 49 Vt. 45; contra, Jones v. Bright, 5 Bing. 533. But semble 
Dounce v. Dow, 64 N. Y. 411. 

5 Pease v. Sabin, 38 Vt. 432; Poland v. Miller, 95 Ind. 387 ; Downing v. Dearborn, 
77 Me. 457; Zimmerman v. Druecker, 44 N. E. R. (Ind.) 557. 
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Where the goods are specific, the undertaking should have the 
same scope.! The reason for it is just as strong in this instance 
as in the others. The buyer’s natural reliance upon the manufac- 
turer is the same. The manufacturer would probably be held gen- 
erally to the same undertaking. 

Although the case arising most frequently in which the seller 
occupies a position of knowledge or skill superior to that of the 
buyer’s is where the seller is the manufacturer, yet he may occupy 
this position when he is merely a dealer. To the extent of this 
superiority he should be held to the same undertaking as a manu- 
facturer. It is not certain that this view would be approved gen- 
erally. Unless we are to regard the rule which holds a manufacturer 
to this undertaking as arbitrary, we should extend it to all persons 
who come within the reason for it. It is true that generally the 
seller who is a dealer merely occupies no position of advantage 
over the buyer, but this is not always true. Where a buyer orders 
goods by a general description for a particular purpose, he may 
place upon the seller the necessity of exercising a choice which he 
has no opportunity to exercise for himself. If the seller desires to 
act under these circumstances, he may properly be held to an 
undertaking that he has selected the proper kind of goods. The 
seller's undertaking in any case should not be held to extend to 
unfitness arising from defects of material or construction which 
are not discoverable after the goods are completed,? as his supe- 
riority to the buyer does not extend to these, but should be limited 
to inherent inadaptability. It has been held that a dealer who 
occupies such a position that the buyer naturally relies upon his 
skill or judgment undertakes that goods which he supplies for a 
particular purpose are reasonably fit for the purpose.’ In these 
cases nothing is said relative to limiting the rule to inherent in- 
adaptability, and it was not necessary to do so. As it is uncertain 
whether the rule holding dealers liable would be generally fol- 
lowed, so is it whether it would be limited as suggested. It is 





1 Beals v. Olmstead, 24 Vt. 114; Rose v. Meeks, 59 N. W. R. (Ia.) 30; Boothby z. 
Scales, 27 Wis. 626; Snow v. Shomacker Mfg. Co., 69 Ala. 111 (dictum). See also 
Kellogg v. Hamilton, t10 U. S. 108. But see Sanborn v. Herring, 6 Am. L. Reg. N. s. 
457: 

2 White v. Oakes, 88 Me. 367; Hight v. Bacon, 126 Mass. Io. 

8 White v. Gresham, 52 Ill. App. 399; Brown v. Edington, 2 M. & G. 279; Bigge v. 
Parkinson, 7 H. & N. 955; Jones wv. Just, L. R. 3 Q. B. 197 (dictum). 
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likewise uncertain whether a distinction would be made between 
specific and non-specific goods. None should be made. 

The third requisite for this undertaking by the seller is that the 
buyer’s position is such that he naturally relies upon the seller’s 
superiority. Generally, where the buyer has an opportunity to 
inspect before purchasing, there is no undertaking by the seller 
covering any lack of fitness which is apparent on inspection.! By 
“apparent” is meant apparent to one of the buyer’s skill. A 
manufacturer should be held to have undertaken that the goods 
are fit, although there is an inspection by the buyer and the un- 
fitness is discoverable on inspection, provided it is not evident to 
one of the buyer’s skill.2 The fact that there was an inspection 
by the buyer should not affect the seller’s undertaking covering 
any unfitness which is not discoverable on inspection.? 

Where goods of a known, defined kind are ordered by a specific 
description, there is no undertaking by the seller that they shall 
be fit for any particular purpose, whether the seller is a manufac- 
turer‘ or a dealer merely.2 The fact that the buyer specifically 
describes the goods indicates that he is relying upon his own judg- 
ment. If, however, the other requisites for an undertaking of fit- 
ness by the seller are present, he should not be held to be relieved 
by the description by the buyer from liability for any inadaptability 
except that which arises from the conformity of the goods to the 
description. He should be held to undertake that the goods are 
fit for the particular purpose, except in the particulars in which 
their correspondence to the description makes that impossible. It 
is to the extent of the latter particulars only that the buyer has 
indicated that he relies upon his own judgment. 

The combinations of circumstances which give rise to warranties 
and agreements of that nature are so varied that pages suffice to 
give merely a suggestion of their variety, and even chapters do 
them but scant justice. The decisions on the subject rest gener- 
ally consistently upon the two reasons already suggested. One is 





1 Hight v. Bacon, 126 Mass. 10 (dictum). 

2 Boothby zw. Scales, 27 Wis. 626. 

8 Jones v. Bright, 5 Bing. 533; Beals v. Olmstead, 24 Vt. 114; Pease v. Sabin, 38 
Vt. 432. 

4 Chanter v. Hopkins, 4 M. & W. 399; Port Carbon Iron Co. v. Groves, 68 Pa. St. 
149; Jarecki Mfg. Co., Lim., v. Kerr, 30 Atl. (Pa.) 1019; J. T. Case Plow Works ». 
Niles & Scott Co., 63 N. W. R. (Wis.) 1013. See also Cunningham vz. Hall, 4 Allen, 
268. 

5 Dounce v. Dow, 64 N. Y. 411; Jones v. Just, L. R. 3 Q. B. 197 (dictum). 
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that a buyer who purchases goods which he has never had an op- 
portunity to examine should be protected against those things 
which an examination would have revealed to him. The other is 
that a buyer who naturally relies on the representations or superior 
knowledge or skill of a seller should be protected to the extent of 
this natural reliance. If, in any case, neither reason for protecting 
the buyer exists, the rule by which it is decided is caveat emptor. 


Edward F. McClennen. 


BosTon, June 10, 1897. 
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LorpD COKE AND PINNEL’s CasE.—In your note upon Accord and 
Satisfaction, on page 193 of the current volume of the REviEw, you sug- 
gest that, while a payment of a part of what is due cannot be a satisfac- 
tion of the entire debt, such partial payment may, nevertheless, be effectual 
as a consideration to support a promise by the creditor not to collect the 
residue ; and that in accordance with this distinction the case of /oakes 
v. Beer,g App. Cas. 605, might have been decided the other way, with- 
out any impeachment of Coke’s familiar dictum in Pinnel’s Case. This 
distinction, so far as I have observed, has not been taken by any writer 
upon Contracts. But the legal acumen of the writer of your “ Note” 
will be appreciated, when I add that this distinction was explicitly stated 
nearly three centuries ago, and by no less distinguished an authority 
than Lord Coke himself. 

His words, as reported in Bagge v. Slade, 3 Bulst. 162, are as follows: 
“ And if a man be bound to another by a bill in £1000 and he pays unto 
him £500 in discharge of this bill, the which he accepts of accordingly, 
and doth upon this assume and promise to deliver up unto him the said 
bill of 4 1000, this £500 is no satisfaction of the £ 1000, but yet this is 
good and sufficient to make a good promise and upon a good considera- 
tion, because he hath paid money, sc. £500 and he hath no remedy for 
this again.” The same case is found in 1 Roll. R. 354, where Coke is 
reported as saying: “ Although this is not any satisfaction of the debt, 
still it is sufficient to ground an action on the case upon.” 

The meaning of this dictum is unmistakable. ‘The creditor, notwith- 
standing the receipt of the 4 500, might still sue upon the bill and recover 
the other £509. But, if he should do so, he would have to refund the 
£500 as damages for breaking his contract to give up the bill. This 
cross action was the only mode by which, in Coke’s time, the debtor 
could make use of the creditor’s promise. To-day, of course, to prevent 
circuity of action, the debtor might plead the promise, if valid, as an 
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equitable plea. The validity of such a promise was denied in Foakes v. 
Beer ; and it is one of the ironies of fate that the House of Lords unwit- 
tingly overruled the real opinion of Coke in Bagge v. S/ade almost solely 
because they were not prepared to overrule his supposed opinion in 


Pinnel’s Case. 


Bagge v. Slade is also interesting on account of the point actually de- 
cided. ‘The plaintiff and defendant were liable as co-sureties to A. In 
consideration that the plaintiff would pay A the entire debt, the defend- 
ant promised the plaintiff to reimburse him as toa moiety. The plaintiff 
paid the whole amount, but the defendant declined to keep his promise. 
To understand this case it must be remembered that the doctrine of 
contribution between co-sureties was not yet established, the Court of 
Common Pleas saying, when granting a prohibition against a bill for con- 
tribution in the Court of Requests, in 1613, “ If one surety should have 
contribution against the other, it would be a great cause of suit.” It 
was necessary, therefore, to prove a valid express contract for reimburse- 
ment. The court in Bagge v. Slade sustained the contract, thus setting 


an early precedent for the modern cases. 


Shadwell v. Shadwell, 30 L. J. 


C. P. 145; Scotson v. Pegg, 6 H. & N. 295, and Chichester v. Cobb, 14 


L. T. Rep. 433. 


We have, therefore, this curious result of the English decisions. If a 
creditor promises a debtor something in consideration of the debtor’s 
payment of his debt, the promise is not enforceable, because the debtor’s 
performance of his legal duty is no consideration, not being a legal 


detriment. 


If, however, a third person promises the debtor something 


in consideration of the debtor’s payment of his debt, the promise is valid, 
because the debtor’s performance of his legal duty is a consideration, 


although not a legal detriment. 


It is a satisfaction to know that Lord 


Coke is in no way responsible for this antinomy. But it is unfortunate 
that Bagge v. Slade was not called to the attention of the House of Lords 
in the case of Foakes v. Beer; for in view of the declared reluctance of 
all the judges in that case to pronounce the creditor’s promise invalid, it 
is possible, if not probable, that a knowledge of Lord Coke’s real opinion 


might have led them to an opposite conclusion. 





James Barr Ames, 


“TRustTs”’? WITHOUT BENEFICIARIES. — An erroneous decision in a 
court of law, unlike mistakes made in most professions or trades, never 


is at rest. 


The mischief is done not once and for all, but spreads like a 


contagious disease, affecting new matter and influencing the decision of 


other cases far removed in time and place from its origin. 


Especially is 


this true when such a decision is made by a judge whose opinions are 


entitled to the greatest respect. 


When Lord Eldon in the case of Morice 


v. The Bishop of Durham, 10 Ves. 521, held that a gift on trust for be- 
nevolent purposes was void because there was no cestué to enforce the 
trust, he could hardly have imagined what was to be the far-reaching and 
lamentable effect of the decision, and the tax it was to put on the inge- 
nuity of judges and lawyers to prevent the extension of its principle. 
That case is securely established as law both in England and America ; 
too securely, perhaps, to be done away with except by legislative aid. 
But its ratio decidendi has been discredited by the decisions of courts of 


both countries in cases differing in no wise from it in principle. 
trust for example, for the purpose of erecting a tombstone, for maintain- 


Gifts on 
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ing stables and kennels, and for the benefit of negro slaves, have been 
held valid. Ames Cases on Trusts, 201-204. The simple principle, be- 
lieved to be legally sound, on which these later cases may be supported, 
is as follows. The donee takes subject to a moral obligation to carry 
out the testator’s commands. There is no cestud, to be sure, and there- 
fore properly speaking there is no trust; but if the donee is willing to 
act honestly, equity will not prevent him. If, however, he refuses to 
perform his moral duty and determines to enrich himself, the heirs or 
next of kin may properly ask a court of equity to declare the donee con- 
structive trustee for them. ‘There is a contingent constructive trust ; and 
the beneficiaries under it, the heirs or next of kin, are presumably always 
ready to step forward and demand its enforcement in the contingency of 
the donee’s not fulfilling his duty. (See an article on “The Failure of 
the ‘Tilden Trust,’” 5 Harvarp Law ReEvIEw, 389.) That the result 
secured by this reasoning is to be desired can hardly be questioned. 
Some courts have reached it by taking arbitrary distinctions, and in cer- 
tain States statutes have been passed securing it. 

A step in the other direction is the case of McHugh v. McCole, 78 N. 
W. Rep. 631 (Wis.). There the court refused to limit Lord Eldon’s de- 
cision arbitrarily, and extended its principle to the case before them. 
They held a bequest on trust to pay for masses for the testator’s soul 
void because there was no cestui to enforce it. Directly opposed to this 
case are Reichenbach v. Quin, 21 L. R. Ir. 138, and several American 
cases. Shouler, Pet., 134 Mass. 426; Setbert’s App., 18 W. N. Cas. 276 
(Pa.). The Wisconsin court acted logically if not wisely. They followed 
to its legitimate result a generally accepted decision, and MJorice v. The 
Bishop of Durham, acting from a long distance, and through an interval of 
nearly a hundred years, accomplished a fresh injustice. 





ScrENTIFIC Books as EvipeNce.—In the case of Western Assurance 
Co. v. J. H. Mohiman Co., U.S, Cire. Court of App., Second Circ., Oct. 
11, 1897 (not yet reported), the Court held admissible, in support of a 
professional opinion, statements as to strength of timber contained in 
scientific books of admitted authority. This is believed to be an entirely 
novel point, and the ruling made ought to attract considerable notice. 
Judge Lacombe, in delivering the opinion of the Court, puts the reason 
for admitting these statements in an admirable form. ‘ Under the rule 
contended for [excluding these statements] this valuable information 
would be available for the use of a Court of Justice so long as the men 
who made the tests and prepared the tabulations were living and pro- 
ducible, but after their death or disappearance the information they had 
gathered would be lost to the Court, although available for every one 
else in the community. . . . We feel, therefore, no hesitancy in so modi- 
fying the general rule as to hold that where the scientific work containing 
them is concededly recognized as a standard authority by the profession, 
statistics of mechanical experiments and tabulations of the results thereof 
may be read in evidence by an expert witness in support of his pro- 
fessional opinion, when such statistics and tabulations are generally re- 
lied upon by experts in the particular field of the mechanic arts with 
which they are concerned.” 

This is a step rather in the face of many dicta to the contrary. Al- 
though no court has ever excluded such statements in books of this 
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character, there has always been manifested a great unwillingness to 
admit in evidence scientific books of any sort. ‘The reasons given for 
their exclusion are that there is no opportunity for cross-examination, 
that such evidence lacks the sanctity of an oath, and that it is hearsay. 
These very potent objections, however, may well be held to be counter- 
balanced by the very theory of expert evidence itself. The whole theory 
of the admission of expert evidence is that the jury are not able to come 
to an intelligent verdict because there are involved in the issue some 
questions of “science and art” on which they need instruction from 
some persons expert in such matters. In a case where the needed 
instruction is on the strength of timber, or a kindred subject, the experts 
themselves are mere mouthpieces for the text-books and authorities 
furnished by various tests. The persons who have actually made the 
tests are often dead, and usually unobtainable, and the witnesses them- 
selves have no personal knowledge on the subject. There is little or no 
question that the opinion of such witnesses is admissible, as they are 
engaged in an occupation calling every day for the solution of such prob- 
lems. Asa matter of practical necessity the courts are driven to admit 
the opinions of these architects, engineers, and builders. Such opinions 
being admissible, therefore, and being in large measure, if not entirely, 
based on statements in books on the subject, is it not unreasonable to 
admit the expert’s opinion and exclude the statements on which such 
opinions are based ? The question in such cases is a purely mechanical 
one, a question of fact, and thus differs from that where medical books, 
which may be said to deal rather with speculative opinion, are sought to 
be introduced. The books of mechanical tests seem more closely allied 
to annuity tables, life tables, almanacs, weather reports, and market re- 
ports, all of which have been held to be admissible, (Vicksburg, ete. 
R. R. Co. v. Putnam, 118 U.S. 545 ; Munshower v. State, 55 Md. tt ; 
Sisson v. Cleveland & Toledo R. R. Co., 14 Mich. 489), than to medical 
books, which have been excluded in most jurisdictions. 





Lire-TENANT A TRUSTEE FOR REMAINDER-MAN. — In the case of Green 
v. Green, 27 S. E. Rep. 952 (So. Car.), the Supreme Court of South Caro- 
lina has decided that where a tenant for life, who is under no obligation 
to insure, does insure her interest in the buildings, and they are subse- 
quently burned, the insurance money is a fund held by her in trust, either 
to rebuild, or to take the interest for herself and leave the principal for 
the remainder-man. While the decisions upon this point are not unani- 
mous, it would seem that the better reasoning is opposed to the view 
taken in this case. It is true that if there be a duty on the tenant to 
insure for the succeeding estate, or if without being under that duty he 
does so insure, and his act is subsequently ratified by the remainder-man, 
the money derived from the insurance must be devoted to rebuilding. 
Welsh v. Ins. Co., 151 Pa. 607. To say, however, that in a case like the 
present there is a trust relation is a different matter. It may be ques- 
tioned if the court were correct in its assumption that the relation of the 
tenant toward the property insured is that of a trustee. It is not denied 
that there are certain relations existing between the tenant and the re- 
mainder-man, such as the duty of the tenant not to suffer waste, which 
may be called fiduciary. ‘These duties are, however, a part of the law 
of real property ; they existed long before the doctrine of trusts arose ; 
44 
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and to attempt to base upon this common-law duty the relation of trus- 
tee and cestui seems hardly justifiable. 

Granting, however, the assumption that the relation between the ten- 
ant and the remainder-man is, as regards the estate, that of trustee and 
cestui, it is still not clear how the conclusion reached here follows from 
the premise. The insurance money cannot be regarded as the product 
of the estate. It is simply the result of a contract made between the ten- 
ant and the insurer ; and they alone are parties to it and have any inter- 
est in it. ‘The money comes into the hands of the insured as a result of 
his foresight, and to reimburse him for a loss which he has suffered. ‘To 
say that the fund derived from a contract made solely with reference to 
an interest of the tenant, —a fund, the entire amount of which will but 
suffice to make good the loss suffered by him in the destruction of his 
life interest, — is nevertheless to be held in trust for a party who was never 
contemplated or intended to be a beneficiary, seems to be not only an ex- 
treme extension of the doctrine of implied trusts, but a practical injustice 
to the tenant. 





THE POWER OF THE INTERSTATE COMMERCE CommISSION. — The 
power of the Interstate Commerce Commission to regulate the rates 
charged by transportation companies has been the subject of many con- 
flicting views. ‘The matter has been vehemently debated by opponents 
of railroad combination, and is still under consideration in cases before 
the United States Supreme Court. One important question involved is 
whether the power conferred by the statute is limited to the regulation of 
existing rates, or whether it is active, and includes the right to compel 
railroad companies to adopt rates specified by the commission. In the 
case of Cin., V. O. & T. P. R. R. Co. v. Interstate Commerce Commission, 
162 U. S. 184, the Court said that “if the commission .. . itself fixes a 
rate, that rate is prejudged by the commission to be reasonable.” From 
this declaration an opinion started and gained ground that the commission 
could enforce a rate so determined. ‘This opinion has been supported on 
the principle, stated in State v. Fremont, C. & M. V. R. R. Co., 35 N. W. 
Rep. 118, 125 (Neb.), a case which deals with a similar commission 
formed under a Nebraska statute, that such a power is to be construed 
in relation to the end in view and the evil to be prevented. A broad 
construction is urged upon general grounds; in order that unjust dis- 
crimination may be effectually suppressed, it is argued as a matter of ne- 
cessity that in the right to regulate rates the right to fix rates is included. 

However plausible this argument in favor of a broad construction may 
be, — and in Nebraska it is to some extent justified by the State statute, 


—the Supreme Court of the United States refuses to apply the theory 


upon which the argument is based to the case of the Interstate Commerce 
Commission ; and in taking this stand the court is right. ‘The state- 
ment already quoted means no more than that when the commission has 
once fixed a rate, railroad companies may assume that the rate is reason- 
able ; but from this it does not follow that the rate must be adopted by 
the companies, or even that a rate higher than that fixed may not be 
reasonable. The power of the commission, as is decided in /nterstate 
Commerce Commission v. Cin. N. O. & T. BP. R. R. Co., 17 Sup. Ct. Rep. 
896, affirmed in Jnterstate Commerce Commission v. Alabama Midland 
k. R. Co., 18 Sup. Ct. Rep. 45, is partly executive and partly judicial, but 
in no respect legislative ; in other words, it looks to the enforcement of 
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the law, not the creation of it. The statute from which the power is 
derived, as the court says, is virtually an authority to enforce the common- 
law rule that a carrier must not make unreasonable charges ; this con- 
sideration furnishes no ground for attributing to this power a scope of 
which the common-law courts never dreamed. ‘The strongest argument, 
perhaps, against the enlarged power contended for lies in the fact that 
the statute nowhere confers it. No legislative function can be inferred 
from a statute giving merely executive or judicial powers ; such a func- 
tion under the circumstances can arise only by express provision. In 
fact, if one were to draw any inference from the statute, that inference 
would be against a power on the part of the commission to fix rates ; for 
by the statute the right to reduce or to increase rates in conformity with 
certain conditions is expressly given to the railroad companies them- 
selves. A rational interpretation of the statute, therefore, in accordance 
with the analogy of the rule of common law, justifies the court when it 
decides that the power of the commission is to be narrowly construed, 
and that in publishing a schedule of rates and attempting to force rail- 
road companies to adopt it, the commission has acted in excess of its 
authority. 





Is ouR CiviL Service Act FuTiLe?— In view of three recent de- 
cisions, widespread interest has been aroused in the question of the 
right of courts of equity to interfere in removals from office of public 
officials whose positions are embraced within the rules drawn up by the 
President to give effect to the Civil Service Act. On July 28, 1897, in 
the case of Priddie v. Thompson, 82 Fed. 186, the United States Circuit 
Court for West Virginia granted an injunction restraining a marshal 
from removing a deputy marshal from office, the main cause for such 
removal having been “ political opinions or affiliations.” On Sept. 14 
and 15, 1897, in the cases of Woods v. Gary (see 25 Wash. L. R. 591) and 
Carr v. Gordon, 82 Fed. 373, the Supreme Court of the District of 
Columbia and the United States Circuit Court for Illinois refused to 
grant such an injunction on substantially the same facts as in the case 
above. It will be remembered that the Civil Service Act, passed in 1883, 
authorized the President, and a commission appointed by him, to prepare 
rules to carry the act into effect, such rules to provide, among other 
things, that no officer should be removed for refusal to contribute for 
partisan objects. Among the rules thus drawn up by the President was 
one forbidding dismissal from the executive civil service of any one for 
“ political or religious opinions or affiliations.” ‘This was followed in a 
later administration by an amendment requiring that full notice and 
opportunity of defence be given to the officer to be removed. Upon this 
rule, or its amendment, the plaintiffs in the three cases cited based their 
right. Jackson, J., in Priddie v. Thompson, supra, said that such rules are 
part of the law of the land; that the object of the act is to restrain 
removal from office, otherwise it is futile ; and that the plaintiff having a 
vested right in the office the court would grant an injunction to protect 
such interest. The courts in Woods v. Gary and Carr v. Gordon, on the 
other hand, maintained that the rules thus drawn up by the President are 
for the regulation of executive officers, but are not a part of the law ; and 
that the plaintiff acquired no vested right to hold office by virtue of these 
executive regulations. 

‘The view taken in these two later cases would seem to be the sounder 
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one. The President made the rules, and he may at his pleasure rescind 
them. He may draw up such rules for the regulation and discipline of his 
public officers, but to call the rules, though authorized by Congress, a part 
of the law of our land, would appear to be giving the executive more than 
his constitutional powers and infringing on the rights of the legislature. 
If it be said that the act would then be stripped of its purpose, it may be 
answered that the purpose of the act is found in its express provisions, 
namely, the estabiishment of competitive examinations and the forbidding 
of removals for refusal to contribute for partisan objects. The fact that 
only removal for such cause was prohibited would seem to show that 
Congress, wisely or not, intended to leave removals for other causes to the 
regulation and discretion of the executive, the principle of expressto unius 
est exclusio alterius applying. 





CRITICISM OF JUDGE NO CONTEMPT OF CouRT. — An instructive instance 
of the way in which the courts of this country have sometimes been 
obliged to depart from the common law of England, simply on the 
ground that it is inconsistent with the spirit of our institutions, is found 
in the case of State v. Circuit Court of Eau Claire County et al., 72 N. W. 
Rep. 173 (Wis.). The facts of this case, which was an application for a 
writ of prohibition to restrain a lower court from punishing an alleged 
contempt, were of a very unusual character. Articles were published in 
a newspaper criticising the conduct of a judge who was then a candidate 
for re-election to his office, and accusing him of partiality and corruption, 
though not with regard to any particular case then pending. ‘This judge 
thereupon had the author of the article and the publisher of the news- 
paper brought before him on a charge of contempt of court. On the 
application for the prohibition the question to be decided was whether 
the judge had power to punish as a contempt the publication of such 
articles, supposing them to be proved libelous. The Supreme Court of 
Wisconsin held that he had no such power ; and in so doing followed the 
current of authority in this country. In England it has always been said 
that the publication of any libel upon a judge of the superior courts in 
the conduct of his office was a contempt of court, as tending to bring the 
administration of justice into disrepute, and might be summarily punished 
as such. ‘The power thus lodged in the English courts, however, has 
very seldom been used, except in instances where the attack has been 
upon the conduct of the court in some case then before it, in which in- 
stance there is an evident attempt to improperly influence judicial action. 
It has been held, moreover, that this power to punish for any disrespect- 
ful comment belongs only to the superior courts, which are invested with 
a peculiar and time-honored sanctity, as direct representatives of the Sov- 
ereign’s Majesty, and not to inferior courts of record, although the latter 
do possess the ordinary powers of punishing for contempt which are 
necessary for their protection in the discharge of their functions. 

In this country, the courts have not been backward in asserting their 
inherent and necessary power, without the aid of legislatures, or even in 
spite of attempted interference on their part, to punish summarily for 
contempt ; and the publication of articles reflecting on the conduct of 
judges or officers of the court in a pending suit has generally been held 
to amount to contempt. In a few cases the power has been asserted 
as broadly as in England, but for the most part, when the point has 
arisen, it has been held that the courts have no power to punish as con- 
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tempts the publication of criticisms of the conduct of a judge, such as 
were those in the Wisconsin case. The protection expressly extended to 
freedom of speech and of the press in the constitutions of all our States, 
as well as in that of the United States, though it could not operate to cut 
down the power to punish for contempt so far as that is necessary to the 
courts for their self-defence, yet seems to render it improper for them to 
proceed summarily to silence criticism of their conduct, except where 
such action is thus necessary. Where the criticisms are with regard to 
past transactions, it would seem that there is no interference with the 
present administration of justice, and that the persons attacked ought to 
be left to their action of libel. The very fact that such a case as that of 
the Wisconsin judge could arise shows the danger of any other rule. 





ATTACHMENT OF A SCHOLARSHIP. — The question of what forms of 
property may be taken in execution of a judgment has been presented 


. in a new form in the recent case of Cleveland National Bank v. Morrow, 


42 S. W. Rep. 200 (Tenn.). A perpetual scholarship had been conferred 
upon the defendant by vote of the corporation of a college. The defend- 
ant had been a benefactor of the college ; and in acknowlédgment of his 
favors the college gave him the right to keep one scholar appointed by him 
at the institution to enjoy gratuitously all its advantages. This scholar- 
ship was attached under a decree in equity, and sold by a master in 
chancery for the benefit of the creditors of the defendant ; and the ques- 
tion arises whether this attachment should have been permitted. No 
direct authority, strangely enough, is to be found upon the point. The 
question, however, is important, and may have a wide application ; for if 
the attachment is to be allowed in this case, similar rights, as for instance 
the right to appoint a patient to a free bed in a hospital, would also be- 
come subject to transfer in this summary manner. 

The Supreme Court of Tennessee decided that the attachment in ques- 
tion was improper; and principle and policy support this view. What 
cannot be assigned, obviously cannot be taken in execution; and no 
right dependent upon the personal character of the holder can be assigned. 
For this reason a power of appointment to charitable uses under a will 
cannot be assigned ; for its exercise demands an effort of judgment on 
the part of one particular person. Doyley v. Attorney-General, 4 Vin. 
Abr. 485. In applying the principle to the present case it is unnecessary 
to decide the exact nature of the college’s liability. Whether the obliga- 
tion be looked upon as a binding agreement on the part of the college, a 
revocable offer, or a gratuitous promise, the right or privilege conferred 
is in any case inseparably joined with the personal characteristics of the 
person intended to make use of it. So long as it lives in him he can no 
more transfer it to another than he can transfer his own mind. ‘The col- 
lege conferred the power upon him in reliance upon his personal judg- 
ment in making the appointment. No proposal was made for taking a 
scholar not designated by this one particular person ; and gross injustice 
might be done if the college were forced to accept the choice of another 
person who may have nothing to recommend his judgment apart from 
the fact that he is a creditor of him who was first intended to ex- 
ercise the power. ‘The conclusion is inevitable, that the privilege of 
appointment under this scholarship is a personal matter, not assignable, 
and hence not properly subject to attachment. 
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A NovEL ADMIRALTY QuEsTION. — In WVorth American Commercial Com- 
pany v. United States, 81 Fed. Rep. 748, the United States Circuit Court 
has lately passed upon a novel and interesting question in maritime law. 
A schooner had been forfeited to the United States for an infringement 
of the act of Congress of April 6, 1894, prohibiting the killing of fur seals 
within sixty miles of the Pribilov Islands, and the question was whether 
this forfeiture should defeat a maritime lien for necessaries furnished in 
good faith in a foreign port prior to the illegal act. The maritime lien 
was given priority, the court proceeding upon the ground that such a 
lien is created to enable the vessel to reach her destination, and that it 
“would seriously impair the power of her master to procure supplies in a 
foreign port upon her credit if the material-man is to hold his lien sub- 
ject to . . . forfeiture.” There is apparently no previous authority upon 
the precise question decided in this case. Zhe lorenzo, Blatch. & H. 
52, which was relied upon by the court,-can hardly be regarded as estab- 
lishing the proposition, for it is not clear from the statement of facts 


whether the lien there arose before or after the illegal act causing ~ 


forfeiture. 

If the illegal act causing forfeiture creates a maritime lien, it is cer- 
tainly difficult to see why the present decision is not inconsistent with 
the general rule of admiralty that the last lien has the preference. While 
no authority has been found for the proposition that the government has 
in reality a lien, this view is certainly strengthened by the fact that a 
maritime lien arising after an illegal act is given priority over the for- 
feiture. Furthermore, the decree of forfeiture relates back to the time of 
the illegal act, thus complying with the legal notion that a “ maritime lien 
arises the moment the event occurs which creates it.” Moreover, while 
priority cannot be given to the government as a lienor on the usual 
ground that the last lienor should be preferred because he has protected 
the prior liens by enabling the vessel to proceed on its journey, this is 
not, it is submitted, a fatal objection. The party who secures a maritime 
lien for damage by collision can in no sense be regarded as helping the 
vessel to reach its destination, yet surely such a lienor would have prior- 
ity under the proper circumstances. 

A difference of opinion seems to exist as to whether there is any dis- 
tinction between a maritime lien and a right to a proceeding zz rem. If 
there be no distinction, unquestionably the illegal act in the present case 
created a lien, for it gave rise to a proceeding zz rem instituted by the 
government. Even, however, if there exist a difference, and the govern- 
ment has merely a right to a proceeding zz rem, as distinguished from a 
true maritime lien, it is believed that the government should still have 
precedence. Certainly a strong analogy is furnished in the established 
rule that capture as prize of war overrides all previous liens. It is con- 
ceived, also, that were priority given to the government, masters in foreign 
ports would not experience the difficulties anticipated by the court in the 
case under discussion. Material-men would, of course, take into account 
the remote possibility of forfeiture, just as they do now the greater chances 
of being postponed to the ordinary maritime liens arising from the exi- 
gencies of the voyage, and they would unquestionably so regulate their 
prices as to cover the expense of insuring against this slight additional 
risk ; but this clearly would not seriously interfere with the securing of 
supplies. 
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ONE OF THE TRIALS oF TRUSTEES. — Of all the perplexities that be- 
set a trustee, one of the most serious is caused by the difficulty of ascer- 
taining, under various circumstances that frequently arise, the rights of 
life-tenant and remainder-man in property consisting of corporate stock. 
Two very recent cases in New York, AM/cLouth v. Hunt and Matter of 
Rogers (reported in the New York Law Journal, Nov. 29th and Dec. 
8th), by no means tend to lessen this difficulty. The former case de- 
cides that stock dividends out of earnings accumulated during the time of 
a life-tenant are income, and should go to him as such. The latter case 
decides, in brief, that on a distribution of the property of a corporation at 
its dissolution everything that represents earnings accumulated during the 
time of the life-tenant should goto him. ‘The first case follows the cur- 
rent of recent American authority, which breaks in upon the older and 
admittedly more convenient rule, followed in England, the United States 
Supreme Court, and Massachusetts, that cash dividends go to the life- 
tenant and stock-dividends to the remainder-man. The latter case is on a 
point as to which there is little authority, but like the former it goes as 
far as possible in favoring the life-tenant. Even laying aside questions 
of convenience, which may properly, however, be given great weight 
in the determination of such matters, it may be questioned in point of 
principle whether these decisions arrive at a result in accordance with 
the intent of the creator of the trust or with substantial justice. But to 
compare the Massachusetts rule as to stock dividends with what may 
now be called the New York rule would require much space. Those 
questions, moreover, which would arise on the distribution of corporate 
property at dissolution might require the application of quite different 
principles. The whole subject of the rights of tenant and remainder-man 
in stock is peculiarly complicated by the immense possible variety of 
material circumstances. 

In dealing with going companies only, an enormous number of states 
of fact may arise, each differing materially from any other. To con- 
sider some concrete cases will discourage dogmatic statements on the 
subject. The Boston & Albany Railroad has constantly put a large part 
of its earnings into permanent improvements, without increasing its 
nominal capital. Substantially, the action of the corporation is just the 
same as if this nominal capital were increased ; the injustice suffered by 
the life-tenant, according to the New York view, is precisely as great in 
the former case as in the latter. Yet the New York courts, which pro- 
fess to entirely disregard the form of the corporation’s action, would 
certainly not make any attempt to help a life-tenant of this stock. On 
the other hand, when a Massachusetts corporation divided among its 
shareholders a sum of money which it had received as compensation for 
a part of its real estate taken by eminent domain, the Massachusetts 
court held that this dividend, though in cash, was capital, and went to 
the remainder-man. And lastly, a question on which there is no authority 
may be suggested. When the Old Colony Railroad leased its property for 
a long term to the New York, New Haven & Hartford Railroad for a 
guaranteed dividend of ten per cent, and a heavy cash bonus, which was 
immediately distributed, how ought a careful trustee, in Massachusetts or 
elsewhere, to have divided this bonus ? 
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RECENT CASES. 


AGENCY — APPOINTMENT BY INFANT — RATIFICATION. — Held, that the appoint- 
ment of an agent by a minor, and a contract made by the agent under this appointment, 
are not void, but may be ratified by the principal on coming of age. Coursolle v. Weyer- 
hauser, 72 N. W. Rep. 697 (Minn.). 

The case is important as adding one more to a small but growing list of cases in 
which an infant’s appointment of an ordinary agent is held merely voidable. Whitney 
v. Dutch, 14 Mass. 461; Hardy v. Waters, 33 Me. 450; Pyle v. Craven, 4 Littell, 17; 
Hastings v. Dollarhide, 24 Cal. 195. As the court frankly admits, nearly all the text- 
writers and a great many dcfa in the cases state that an infant’s appointment of an 
agent is entirely nugatory. This view apparently arose from a misconception of the 
old cases as to a power of attorney by an infant to appear and confess judgment, cases 
explicable as turning on a question of court procedure. Considering that this doctrine 
has obtained so long, it is remarkable that it seems to have been applied in almost no 
cases of ordinary agency, and in very few of a power of attorney under seal. Lawrence 
v. McArter, 10 Ohio, 37. The way, then, is fairly open to adopt a sounder view and to 
sweep away an illogical exception to the general rule now prevailing, that an infant’s 
acts are not wholly void, but voidable at his option. 


AGENCY — FELLOW-SERVANTS — PASSENGERS. — Plaintiff’s husband was employed 
by defendant to repair a bridge, under a contract stipulating for free transportation 
over defendant’s railroad between his home and his place of labor. While returning 
from his work, he was kiiled in a collision caused by the negligence of other servants of 
defendant. //e/d, at the time of the accident plaintiff's husband was not an employee, 
but a passenger. A/cNulty v. Pa. R. R. Co., 38 Atl. Rep. 524 (Pa.). 

O’ Donnell v. Allegheny Valley R. R. Co., 59 Pa. St. 239, is precisely in point, and was 
expressly followed. Outside of Pennsylvania, however, what authority there is seems to 
be the other way. Gv/shannon v. Stony Brook R. R. Co., 10 Cush. 228; Vick v. N. Y. 
C. & H.R. R. R. Co., 95 N. Y. 267. Nevertheless, it is submitted that the Pennsyl- 
vania view is preferable. The servant is doubtless carried because of his employment, 
but hardly as a part of it. He is at liberty to use any other method of transportation ; 
and, indeed, the carriage may well be treated as part of the consideration paid for his 
services. The court very properly distinguished Zanney v. Midland Ry. Co., L. R. 
1 C. P. 291, and Ryan v. Cumberland Valley R. R. Co., 23 Pa. St. 384, in which cases it 
was part of the employee’s duty to travel in a construction train to such parts of the 
roadbed as might require repairing. 


AGENCY — LIABILITY OF PRINCIPAL—FRAuD. /e/d, that an action of deceit for 
fraud in the sale of land to plaintiff by defendant, through her agent, on the ground that 
false representations were made by the agent as to the quantity of the land, cannot be 
maintained, where the evidence fails to show that defendant knew of the representa- 
tions. <Aeefe v. Sholl, 37 Atl. Rep. 116 (Pa.). 

The case is contrary to the weight of authority and opposed to the principles of 
agency. Mechem on Agency, § 743. It is true, as a general proposition, that an action 
of deceit cannot be brought against one personally innocent of fraud. But the law of 
agency fixes upon the principal the responsibility for many acts of the agent which were 
not only unauthorized but even expressly prohibited. Philadelphia & Reading Ry. Co. 
v. Derby, 14 How. 468. The only question is whether the agent was acting within the 
scope of his authority. If he was, the law declares that the act of the agent is the act 
of the principal, and holds the latter liable civilly. It is hard to see how a distinction 
can properly be drawn between fraud and any other wrong. Barwick v. Joint Stock Bank, 
L. RK. 2 Ex. 259. It is to be noticed that this is not like the case of Cornfoot v. Fowke, 
6 M. & W. 358, where it was rightly held that an innocent representation by the agent 
could not be tacked to the guilty knowledge of the principal, so as to hold the latter 
liable in an action of deceit. 


BILLS AND Nores— AGENCY — UNDISCLOSED PRINCIPAL. — /e/d, that an undis- 
closed principal could sue in his own name on a note payable to his agent without 
alleging a transfer of the note to him by the agent. McConnell v. East Point Land 
Co., 28 S. E. Rep. 80 (Ga.). 

This decision is certainly not warranted by authority. The court states that the doc- 
trine which allows an undisclosed principal to sue in his own name on contracts made 
in the name of his agent, applies to all contracts. The opinion overlooks the fact that 
the doctrine is generally held not to extend to sealed instruments and negotiable paper. 
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As a decision in the law of bills and notes the case is very unsatisfactory, as it breaks 
in upon the rule that the rights and liabilities attaching to a negotiable instrument 
should appear on its face. 1 Dan. Neg. Ins., 4th ed., § 303; 2 Ames’s Cas. on Bills and 
Notes, 550, note 1, 558, note I. 


CONSTITUTIONAL LAW —CLAss LEGISLATION — Unjust DISCRIMINATION. — 
Feld, that a Pennsylvania statute imposing upon every employer of foreign-born, un- 
naturalized, male persons over twenty-one years of age, a tax of three cents a day for 
each day that every such person may be employed, and authorizing the deduction of 
that sum from the wages of the employee, is in violation of the Fourteenth Amend- 
ment. fraser v. McConway & Torley Co., 82 Fed. Rep. 257. 

Held, that an act requiring persons peddling in a certain county to take out a local 
license, but exempting merchants, pedlars who sell to merchants, and citizens who sell 
the products of their own growth and manufacture, is in violation of the Fourteenth 
Amendment. Comm. v. Snyder, 38 Atl. Rep. 356 (Pa.). 

Legislation which is directed towards a class is not for that reason unconstitutional. 
But it must have a just and reasonable basis ; it must not provide for a mere capricious 
selection. Barbier v. Connolly, 113 U.S. 27; Vick Wov. Hopkins, 118 U. S. 356. In 
both the cases under consideration the court failed to find a reasonable basis, and both 
decisions seem proper. It is, perhaps, conceivable that a condition of affairs might 
arise in a State requiring such legislative regulations for the public welfare. Under 
such circumstances the question is one of the greatest delicacy. The determination 
of the existence of the exigency is primarily a legislative matter. If the court could 
not find that the legislature had acted unreasonably, the legislation should be sustained. 
Powell v. Pennsylvania, 127 U.S. 678. But where, as here, the court is satisfied that 
the legislature has acted arbitrarily, there is unjust discrimination, and the Fourteenth 
Amendment applies. 


CONSTITUTIONAL LAW— RAILWAY RATES — REVIEW BY CouRTs. —A statute 
provided for a railroad commission to regulate rates in the State. Ae/d, that the fixing 
of rates is a legislative or administrative act, not a judicial one. The court can review 
the acts of the commission only so far as to determine whether the rates fixed by it are 
confiscatory. Steenerson v. Great Northern Ry. Co., 72 N. W. Rep. 713 (Minn.). 

The question presented by this case has given rise to much diversity of opinion. 
Where the reasonableness of rates has been passed upon by the legislature, the 
Supreme Court of the United States has held that it cannot review the question. 
Budd v. New York, 143 U.S. 517. The same court has held that where the rates have 
been determined by a commission its decision is reviewable. Chicago Railway Co..v. 
Minnesota, 134 U.S. 418. It would seem that a distinction between rates settled by the 
legislature and those settled by a commission is untenable. What the legislature can 
do itself it can confer power on its duly authorized commission to do. Granting this, 
it is still necessary to bear in mind that there are in these cases two distinct inquiries, 
— one as to the reasonableness of the rates, the other as to the reasonableness of the 
action of the legislature. The former is not within the scope of the judiciary, the 
latter is. If the legislature has acted unjustly and capriciously, it has acted outside its 
jurisdiction. But within its jurisdiction its decision is final. The court cannot impose 
its personal standard upon the legislature. The function of the court in this connec- 
tion may well be compared to that of the judge in revising the verdict of the jury. 
1 Thayer’s Cas. on Const. Law, 672, note. 


CONTEMPT OF CoOURT—CRITICISM OF JUDGE.—The publication of newspaper 
articles reflecting on the character of a judge, without reference to any pending case, 
cannot be punished as a contempt of court. State v. Circuit Court of Eau Claire County, 
72 N. W. Rep. (73 (Wis.). See Noves. 


CRIMINAL LAW — SPECIFIC INTENT — INTOXICATION. — AHe/d, that intoxication, to 
reduce the crime of murder from the first to the second degree, must be such as to 
paralyze the faculties of the defendant and render him incapable of forming an intent 
to kill, and not merely such as to satisfy the jury that the intention did not in fact 
exist. Wilson v. State, 37 Atl. Rep. 954 (N.J.). Dissenting opinion, 38 Atl. Rep. 428. 

The reasoning of the majority is founded upon a misconception of the law in cases 
of intoxication. The court correctly assumes that intoxication is not a defence in itself, 
but, probably for fear of opening too large a field for fraudulent defences, it fails to 
recognize the distinction between offences which require a specific intent and those 
which do not. Murder in the first degree is a wilful, deliberate, and premeditated 
killing; if, therefore, for any reason whatever, the specific intent to kill does not exist, 
the crime is not committed. The decision is supported by some loose language in the 
books. In Warner v. State, 56 N. J. Law, 86, the authority chiefly relied on, the 
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question is not involved, and where the point has come up squarely the courts have 
generally decided in accordance with the opinion of the dissenting judge. See Haile 
v. State, 11 Humph. 154. 


DAMAGES — CONTRACTS — QUANTUM MERUIT. — The plaintiff, after part perform- 
ance, was wrongfully prevented by the defendant from completing his contract. In 
a suit upon a guantum meruit it was held that the plaintiff might recover the fair and 
reasonable value of what he had done, without reference to the compensation fixed by 
the contract. Zhompson v. Gaffey, 72 N. W. Rep. 314 (Neb.). 

The weight of authority is probably in favor of this case. The basis of the doctrine 
is that the plaintitf should be allowed to recover that which he has advanced in the sole 
expectation of performance by the defendant. Derdy v. Johnson, 21 Vt. 17; Keener 
on Quasi-Contracts, 298. On this view logical consistency would demand that the 
reasonable value of the part performed should be the measure of damages, even if it 
exceeded the contract price for the whole; but no court has gone so far. The doc- 
trine of the principal case may, however, be open to doubt. The only question is 
as to the compensation, and where the parties have fixed a rate by agreement the law 
should not imply a different one. This is especially true as the plaintiff has the option 
of declaring on his express contract and recovering any prospective profits. See Doo- 
little v. McCullough, 12 Ohio St. 360. 

Equiry — BILL TO GET POSSESSION OF LAND— He/d, that a claimant under a 
homestead entry who has obtained his final certificate from the Land Department 
may not maintain a bill in equity to get possession of the land. Laughlin v. Fariss, 
50 Pac. Rep. 254 (Okl.). 

In the case of Barnes v. Newton, 48 Pac. Rep. 190 (Okl.), the Land Department had 
decided in favor of the plaintiff’s entry, but he had not yet received his final certificate 
or begun residence on the land. The equity court took jurisdiction to give the plaintiff 
possession, on the ground that his remedy at law was too slow. As the United States 
statute requires a homestead entryman to begin residence on the land within six 
months of the date of his entry, a speedy remedy is especially desirable for him. Yet 
it may be doubted, as suggested in 11 HARVARD LAW REVIEW, 268, whether equita- 
ble interference is expedient even in that case, and the court is clearly wise in refusing 
to extend its jurisdiction to the principal case. 


Equity — CIVIL SERVICE ACT— REMOVAL FROM OFFICE. — Held, that the rules 
which Congress authorizes the President to draw up to give effect to the Civil Service 
Act are simply executive regulations, without the force of law; and that therefore a 
court of equity cannot interfere in the removal of an official embraced under such 
rules. Carr v. Gordon, 82 Fed. Rep. 373. But contra, Priddie v. Thompson, 82 Fed. 
Rep. 186. See NoTEs. 


EQUITY — PARDON OF ACCUSED AFTER FORFEITURE OF BAIL Bonpb. — Held, that 
pardon of the accused after forfeiture of his bond does not relieve his sureties from 
liability. Dale v. Commonwealth, 42 S. W. Rep. 93 (Ky.). 

This precise question is here raised for the first time in Kentucky. What little 
authority there is on the point is in accord. The legal liability of the so-called surety, 
who is in fact a principal debtor, is fixed by the forfeiture. The only question is 
whether the subsequent pardon gives ground for relief in equity. Admitting even that 
there would be none in case the obligee were an individual, the argument can be sug- 
gested that, where the obligee is the sovereign, he should not seek to enforce through 
his courts a civil liability connected with an offence which he has pardoned. But no 
sound distinction in this respect between the sovereign and an individual can well be 
drawn. The pardon relieves only against the penalties of the offence. Even to pre- 
vent hardship, equity cannot interfere with the enforcement of an established legal 
right, where no fault can be imputed to its possessor. See Weatherwax v. State, 17 
Kan. 428; State v. Davidson, 20 Mo. 212. 


EVIDENCE — INTENTION. — On a trial for murder, the prosecution had given evi- 
dence that the defendant had intended to flee from the State, after being informed of 
the death of the person fer whose murder he was indicted. To rebut this, he offered 
in evidence a letter written by him explaining his intended departure. //e/d, it was 
inadmissible. State v. Carrington, 50 Pac. Rep. 526 (Utah). 

The court failed to notice the rule laid down in Mutual Life Ins. Co. v. Hillmon, 145 
U.S. 285, and Railway Co. v. Herrick, 49 Ohio St. 25, that intention, if material, can 
be proved by contemporaneous declarations. But to have brought the letter within 
this rule, it must first have been shown that it was not manufactured evidence. The 
circumstances of the writing of the letter were sufficiently suspicious to warrant the 
conclusion that it was for a self-serving purpose. On this view of the facts the decision 
is clearly correct. 
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EviDENCE— Res Gesta. — In an action against a railroad company for causing the 
death of A, defendant tried to prove that A was stealing a ride on the train and fell off 
between the cars. To rebut this and to show that A was walking along the track at 
the time of the accident, plaintiff offered evidence that A had been kicked and shoved 
off another of defendant’s trains which had preceded, by about an hour, the one by 
which A had been killed. e/d, the trial court properly admitted this evidence as part 
of the ves geste. “It is all a part of the history of the case.” <Avnuxville, etc. R. R. Co. 
v. Wyrick, 42 S. W. Rep. 434 (Tenn.). 

The case illustrates the great confusion in some courts as to the doctrine of res 
gesta. Properly (except in certain cases of agency, bankruptcy, and rape) it is an 
exception to the rule against hearsay, by which are admitted declarations accompany- 
ing acts which are in themselves admissible. Waldelev. V. Y. C. & H.R. R. R. Co., 
95 N. Y.274. The present case is not one of hearsay at all. But the language of the 
court is even looser than the usual way of stating the scope of the doctrine. There is 
a reasonable limit to the phrase, “a part of the surrounding circumstances ;” but the 
phrase, “a part of the history of the case,” would do away with the whole rule against 
hearsay, for the evidence most objectionable on that score is, if material, a part of such 
history. The result, however, seems right. The real objection to the evidence is the 
lack of probative value. But the trial judge has, in the exercise of his discretion, ad- 
mitted the evidence, and his decision should not be disturbed, except upon clearer proof 
of abuse of discretion than is here shown. Amoskeag Mfe. Co. v. Head, 59 N. H. 332. 


EVIDENCE — SCIENTIFIC Books — EXPERTS. — A witness may read in evidence 
excerpts from scientific books in support of his professional opinion. Western As- 
surance Co.v. The J. H. Mohiman Co., U. S. Circuit Court of Appeals, Second Circuit, 
Oct. 11, 1897 (not yet reported). See Nores. 


INSURANCE — TERMOR A TRUSTEE. — He/d, insurance money collected by a tenant 
for life is held by him in trust either to rebuild or to enjoy the interest for his life and 
leave the principal for the remainder-man. Green v. Green, 27S. E. Rep. 952 (S. C.). 
See NorEs. 

INTERNATIONAL LAW — CHANGE OF SOVEREIGNTY. — PRIVATE RIGHTS. — He/d, 
that the law in New Mexico, determining the rights of property between husband and 
wife, is the law of Mexico as it was in force at the time when the territory was ac- 
quired by the United States. Barnett v. Barnett, 50 Pac. Rep. 337 (N. M.). 

Law is territorial, and is changed, not by a mere change of sovereignty, but by act 
of the sovereign. When territory is ceded, the ceding sovereign may change the law 
at the time of transfer, U. S. v. Kinkead, 150 U. S. 483; or the new sovereign may 
change it by statute. But until a change is made the former law remains in force, ex- 
cept in so far as it is in conflict with t' »olitical character, institutions, and constitution 
of the new sovereign. Chicago & id acific R. R. Co. v. McGlinn, 114 U.S. 542; U.S. 
v. Percheman, 7 Pet. 82. 


MorTGAGES — RIGHT TO PURCHASE TAX TITLE. — Where a mortgagor sought to 
compel a reconveyance of the. premises, /e/d, that the mortgagee could set up a tax 
title based on tax sales made before he went into possession, which title had been con- 
veyed to him. JA/cLaughlin v. Acom, 50 Pac. Rep. 441 (Kan.). 

The decision follows the weight of American authority. In England a tax title is 
unknown. See Jones on Mortgages, § 713, and cases cited. In them the following 
distinction is made: A mortgagee, if not in possession, is under no duty to pay taxes, 
and has the same right as a stranger to purchase a title based on them. If, however, 
he has taken possession he is under a duty to pay taxes, and hence cannot set up a 
title acquired under a sale made because of his default. For reimbursement he is given 
a lien in addition to the lien for his mortgage debt. But in A/axfield v. Willey, 46 
Mich. 252, Cooley, J., allowed the mortgagor to treat such a title acquired by the mort- 
gagee as valid or not at his option, on the principle that “ neither party to a mortgage 
can, against the will of the other, buy at a tax sale and cut off the other’s interest.” 
This would seem the better doctrine. A mortgagee, whether by the mortgage he gets 
legal title or only a lien, is a fiduciary under obligation to return the security on pay- 
ment of the debt. He cannot, therefore, compete with the mortgagor, and should 
not be permitted to put himself in a position where he can refuse to carry out his 
obligation. 


PERSONS —Cusropy OF CHILD.—In a hadeas corpus proceeding to obtain the 
custody of an infant from its father, it appeared that the child’s mother was dead and 
the father was morally unfit to have charge of it. The applicant for the writ was nota 
relative, but had cared for the child for several years, and desired to keep it. edd, the 
writ would not be quashed. Schleuter v. Canasty, 47 N. E. Rep. 825 (Ind.). 
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This case represents the modern law in regard to the custody of children. In Eng- 
land, at common law, the father’s right was paramount and practically absolute. ex 
v. De Manneville, § Hast, 221; Rex v. Greenhill, 4 A. & E.624. Such great injustice fre- 
quently resulted from the application of the common-law doctrine, that it has been much 
modified by statute. See 36 & 37 Vict., c. 66. In America, even in the absence of stat- 
utes, the father has no absolute right to the custody of his child. He is prima facie 
entitled to the custody, but is in a fiduciary relation to the child, analogous to that of a 
trustee to the cestwz. If he is unfit to perform the trust, and the welfare of the infant 
demands it, courts may, in their discretion, bestow the custody upon another. Hoch- 
heimer, Custody of Infants, 2d ed., sec. 40. 


PRACTICE — DISCOVERY — “ FISHING.” — In a proceeding to quiet title to certain 
premises, defendants, who claimed to be owners thereof, were ordered, on interroga- 
tories being filed for discovery, to produce everything which might tend to show that 
they were not owners to the extent which they claimed. Counsel for defendants stated 
that this would necessitate a search lasting about nine months, and extending through 
hundreds of years. The order was affirmed on appeal. Attorney-General v. Newcasile- 
upon-Tyne Corporation, [1897] 2 Q. B. 384. 

Discovery is now generally obtained by statutory interrogatories instead of a bill in 
equity; but this is merely a change in procedure. 1 Pom. Eq. Jur., 2d ed., § 209. 
The principal case allows “fishing ” with serious consequences to the defendants. It 
follows the general English practice, however. See Wils. Jud. Acts, 6th ed., 251-268. 
For an explanation of the misconceptions from which this practice developed, see 
Langdell, Eq. Pl., 2d ed., 252-258. It is unsafe to generalize as to the American prac- 
tice; but in New York (1 Barb. Ch. Pr. 101, note 3) and Massachusetts (W7/son v. 
Webber, 2 Gray, 558; Davis v. Mills, 163 Mass. 481), the practice appears to be more sat- 
isfactory. On principle a party is entitled to discovery in answer to specific affirmative 
charges and specific interrogatories as to matters relevant to the support of an affirma- 
tive or negative case. LKven when the rule is clear as to the right to discovery, there 
is great difficulty in applying it. That the charges should be affirmative and specific 
is especially necessary to prevent “ fishing,” when discovery is sought in support of a 
negative case. The practice in regard to these matters depends mainly on the common 
sense of the individual judges. 


PROPERTY — ATTACHMENT OF A SCHOLARSHIP. — A college conferred upon the 
defendant a perpetual scholarship entitling him to keep one scholar appointed by him 
at the institution. /¥e/d, that the right so conferred could not be attached and sold in 
execution of a judgment. Cleveland National Bank v. Morrow, 42 S. W. Rep. 200 
(Tenn.). See Nores. 


PROPERTY — RIPARIAN RIGHTS — IMPROVEMENT BY STATE— COMPENSATION. 
— The city of New York, under authority from the State, built on the foreshore, owned 
by the State, an embankment, whereby it deprived the plaintiff, a riparian owner, of 
his riparian rights. //e/d, that he was entitled to no compensation, since the embank- 
ment was for the benefit of commerce and navigation. Sage v. A/ayor of New York, 
47 N. E. Rep. 1096 (N. Y.). 

After a full review of the authorities, the court decides that, by the law of New 
York, ownership of property on navigable tide-waters is subject to a right impliedly 
reserved in the State to improve the water front for the benefit of commerce and navi- 
gation, without compensation to the owner. Lansing v. Smith,g Wend. 4; Furman v. 
City of New York, § Sandf. 16; s.c. 10 N. Y. 567; Zowle v. Remsen, 70 N. Y. 303. If 
the improvement is for any other purpose, as for a railroad, there is no such implied 
reservation, and the owner is entitled to compensation. Rumseyv. VM. Y. & NM. EL. 
R. R. Co., 133 N.Y. 79. Ifit is once admitted that riparian rights are property ( Yates 
v. Milwaukee, 10 Wall. 497 ; Buccleugh v. Board of Works, L. R. 5 H. L. 418), this is the 
only possible ground on which to rest the New York rule. A similar limitation on 
complete ownership is found in Peart v. Meeker, 45 La. Ann. 421, and Philadelphia v. 
Scott, 81 Pa. St. 80. 


PROPERTY — TITLE BY EsTopPEL. — A, B, and C each owned one undivided third 
of a certain lot. A gave a deed, purporting to convey the premises to B, with warranty 
against all claims under the grantor. Later A acquired one-half of C’s interest and 
deeded this to D. Held, that D was entitled to one-sixth of the lot as against B. Ben- 
nett v. Davis, 38 Atl. Rep. 372 (Me.). 

The doctrine of the case is that a warranty in a deed against all claims under the 
grantor, where no intent is shown to transfer title to be acquired / /ucuro, relates only 
to claims originated by the grantor himself. Therefore he may later obtain an interest 
not created by himself and hold it against his grantee. Such was the interest in ques- 
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tion here, and hence there would be no estoppel even against A himself. This is 
probably good law and generally accepted. The case might, however, have been put 
on the ground that D, as a purchaser for value without notice, would not be affected 
by any estoppel, though good against A. The court seems to admit that this view is 
right on principle, though repudiated in several Maine cases. Whether this is sound 
law or not has been much disputed. Two questions are involved,— whether under 
the registry acts a grantee has constructive notice of a deed made by his grantor before 
receiving the title under which the grantee claims; and whether, if he has not, the doc- 
trine of estoppel, really a fiction, is to prevail over the spirit of the registry laws. 
Rawle on Covenants, 5th ed., § 259 e¢ seg.; Bigelow on Estoppel, 5th ed., 413 e¢ seg. ; 
Salisbury, etc. Society v. Cutting, 50 Conn. 113, reporter’s note. 


SALES — PASSING OF TITLE— TENANCY IN Common. — The plaintiff sold to 
the defendant not less than 1600 nor more than 2300 bushels of corn at a certain price 
per bushel, and received $50 of the purchase-money. ‘The corn was in two cribs, one 
containing 1600 bushels intact, and the other, which had been opened, about 7co bush- 
els. ‘The plaintiff reserved a right to retain 200 or 300 bushels, if he needed them, and 
a third party was entitled to 50 bushels. Before any corn had been separated from the 
mass the entire lot was burned. /Ve/d, that as to 1600 bushels, at least, title had passed 
to the defendant. Welch v. Spier, 72 N. W. Rep. 548 (Iowa). 

The general rule is that when a contract is made for the sale of part of a specific 
mass, no title passes to the buyer until appropriation of a certain portion to that con- 
tract. Campbell v. Mersey Dock, etc., 14 C. B. N.S. 412. But this is only a rule of 
presumption, and if it appears to be the intention of the parties that title should pass, 
it will pass. A7zmberly v. Patchin, 19 N. Y. 330. In the principal case the facts seem to 
show such intention. As no particular grains of corn can be selected, there is no diffi- 
culty, in the nature of things, in holding the defendant a tenant in common as to the 
1600 bushels. It has been strongly urged that the purchaser from the proprietor of a 
grain elevator, where the mass is constantly changing, is atenant in common. 6 Am. 
Law Rev. 469. A fortiori the purchaser of a part from a specific mass would be. 
Chapman v. Shepard, 39 Conn. 413. 


STATUTE OF LIMITATIONS — AMENDMENT OF DECLARATION. — In 1884 plaintiffs, 
though unincorporated, brought action as a corporation. Defendants did not plead #z/ 
tiel corporation. Plaintiffs got judgment and defendants appealed. In 1895, while the 
case was still pending in the courts, plaintiffs amended their declaration, substituting 
their own names as plaintiffs. /7e/d, that defendants could then plead the Statute of 
Limitations in bar of the claim. Beaty v. Atlantic, &c. R. R. Co. 28 S. W. Rep. 32 (Ga.). 

The court says that, as the defendants had failed to plead wz tiel corporation, they 
could not afterwards, while the declaration was in its original form, avail themselves of 
the fact that the party plaintiff was really non-existent. The running of the statute was 
of course stopped by the entry of suit so far as that action was concerned. But as soon 
as the declaration was amended, the defendants could at once say that the former pro- 
ceedings were really void for want of a party plaintiff, and therefore of no effect to 
interrupt the running of the statute. Therefore action was barred. The reasoning 
seems entirely sound, but the result arrived at is curious. By making their declaration 
correct, when before it was in strictness false, the plaintiffs threw themselves out of 
court. 


Torts — ALLUREMENTS TO CHILDREN. — A waterworks company maintained 
upon its grounds a reservoir of water, attractive to small boys, who, to its knowledge, 
and without objection on its part, were accustomed to resort there. /e/d, that if the 
company took no reasonable precautions to prevent accidents, and one of the children, 
without negligence on his part, fell in and was drowned, the representatives of the de- 
ceased might recover damages from the company for his death. Price v. Atchison Water 
Co., 50 Pac. Rep. 450 (Kan.). 

The court shows a tendency to take the untenable position that a failure to object to 
the entry of the boys on the land was equivalent to an express permission to them to 
come, but in general the opinion follows the line of argument in the Turntable cases, 
laying down a special rule for infant trespassers. Aeffe v. Mil. & St. P. R. R. Co., 21 
Minn. 207. In the majority of cases where the cause of injury has been a reservoir of 
water, as above, an opposite conclusion has been reached, some of these decisions being 
in jurisdictions which allow recovery in the Turntable cases. eters v. Bowman, 115 
Cal. 345. There would seem, however, to be no distinction on principle between the 
two classes of cases. In the principal case the deceased had been repeatedly warned 
of the danger, and was apparently of such an age as to understand that it was wrong for 
him to go on the defendant’s land ; this would place him in the position of an adult 
trespasser and-would justify a different result. 
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Torts — LIBEL — PRIVILEGE. — In an action of libel, an affidavit made in the course 
of a former judicial proceeding was held only conditionally and not absolutely privileged. 
Sommers v. Christiano, 47 N. Y. Supp. 115. 

It appears that the affidavit was material and relevant to the issue in the suit in 
which it was made. According to the great weight of authority, not even express malice 
will render such a statement actionable. Garr v. Selden, 4 N. Y. 94. Nevertheless, 
the proposition of the principal case has met with the approval of some courts. JZas- 
terson V. Brown, 72 Fed. Rep. 136 (criticised in 10 HARVARD LAW REVIEW, 134). Cf. 
Bishop on Non-Contract Law, § 298. Indeed, this doctrine would derive considerable 
support from White'v. Carroll, 42 N. Y. 161, if that case had not been overruled, or at 
least explained, in Marsh v. Ellesworth, 50 N. Y. 309. This latter decision, which would 
be binding upon the lower New York courts, was not cited in the case under review. 


Torts — NEGLIGENCE. — The defendant’s workmen were allowed to take refuse 
timber on a train which carried them home from their day’s work. They had a regular 
habit of throwing this timber from the train while in motion. A piece thus thrown 
struck and injured the plaintiff, a traveller on the highway. At the trial, a verdict was 
ordered for the defendant. /e/d, the question of the defendant’s negligence should 
have been left to the jury. Fletcher v. Baltimore & P. Ry. Co., 18 Sup. Ct. Rep. 35 
(D. C:). , 

The defendant was not liable for the negligence of its servant on grounds of agency, 
because the act causing the injury was not within the scope of the servant’s employ- 
ment. Mechem, Agency, § 734. But the court held this was not the proper test of the 
defendant’s liability, and its reasoning seems sound. The defendant owed the duty 
of using reasonable diligence to see that persons on the highway were not injured by 
negligent or dangerous acts done on its train. Knowledge of and acquiescence in 
habitual acts which were negligent and dangerous, and which the defendant might 
have stopped, were evidence of a breach of this duty. Therefore the question should 
have been left to the jury. Snow v. Fitchburg R. R. Co., 136 Mass. 552. 

TRusts — CONSTRUCTIVE TRUST — STATUTE OF LIMITATIONS. — A trustee in 
violation of his express trust conveyed the ves to S, who had knowledge of the objection 
of N, one of the ces‘wis. S afterwards always recognized the interests of all the ces/uzs. 
Held, that immediately upon the conveyance the Statute of Limitations began to run in 
favor of S as against N, and that the recognition by S of the rights of N, not being in 
writing, could not change his position to that of an express trustee. /Vouges v. Newlands, 
50 Pac. Rep. 386 (Cal.). 

The court correctly holds S to be an implied or constructive trustee, but on the au- 
thority of Hecht v. Slaney, 72 Cal. 363, declares that the Statute of Limitations runs in 
favor of a constructive trustee although he has not repudiated the trust. Incase of an 
express trust the Statute does not begin to run until there has been a repudiation of the 
trust to the knowledge of the ces¢zz. It then runs on the theory that the trustee holds 
by adverse possession, which of course cannot exist so long as the rights of the cestuz 
are recognized. Perry on Trusts, § 864. There is in this respect no difference between 
an express and an implied trust ; they differ only in the mode of their creation. ‘The 
admissions of the trustee in the principal case should have been a bar to the Statute. 
The court erred in considering that the recognition of the ces¢w2’s rights had no more 
force than a parol declaration of a new and express trust which was void because not 
in writing. ‘The case cited was furthermore no authority, because there were no admis- 
sions by the trustee. Doe v. Jewell, 18 N. H. 240, is directly in point and contra. 


WILLS — CONSTRUCTION — DETERMINATION OF CLASSES. — The testator devised 
a fee to A, who was the sole heir presumptive when the will was made’ In case A 
should die without issue surviving, there was an executory devise over to the persons 
who should be the testator’s heirs. A survived the testator and died without issue. 
Held, that the executory devisees were those who would have been the testator’s heirs 
if he had died when A died. Welch v. Brimmer, 47 N. E. Rep. 699 (Mass.). 

The decision is sound. It is a reasonable assumption that the testator knew that A 
would be his sole heir. The executory devise then would be rendered meaningless if, 
according to the general rule, the class of heirs should be determined at the testator’s 
death, for A would be deprived of the property merely that he might get it back as 
executory devisee. The devise over shows a deliberate intention to exclude A if he 
should die without*issue, and to give effect to this intention the class must be deter- 
mined at A’s death. The case differs from those cases where a remainder is given to 
the heirs after a life estate to the sole heir presumptive, for probably in such cases the 
testator, having made all the provisions for particular individuals that he desires, and 
finding that there is still something left, gives it to the heirs with no definite intention 
except to complete the disposition of the property. In such cases the word “ heirs ” 
should be given its ordinary meaning, and the class should be determined at the testa- 
tor’s death. The authorities are well collected in the principal case. 
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SELECT PLEAS IN THE Court oF ApmiRALTy. Vol. II. Being Vol. XI. 
of the Publications of the Selden Society. Edited by Reginald G. 
Marsden. London: Bernard Quaritch. 1897. 

The Selden Society’s previous volume on the Court of Admiralty — 
the work of the same editor — was reviewed in the HarvaRD Law RE- 
VIEW, vol. ix. p. 162. The present volume opens with an historical intro- 
duction, which takes up the history of the court at the point where it was 
left by the previous volume, and which contains, among other things, an 
extremely interesting “Table of some of the cases litigated in the Admi- 
ralty, A. D. 1528-1602, and not elsewhere mentioned in these volumes,” 
and a brief indication of the contents of many other papers. As the 
editor, both in the introduction and elsewhere, gives minute references 
to the files in the Record Office, it becomes easy for any subsequent in- 
vestigator to procure full knowledge of the contents of many valuable 
papers. Such as seemed to the editor most important are printed in full, 
with translation when necessary, and with useful annotation. The re- 
printed documents cover the years 1547-1602, and include a few of earlier 
or later date. Even a hasty turning of the pages reminds one that the 
reigns of Edward VI., Mary, and Elizabeth were times of commerce, 
piracy, and foreign war ; and more careful examination gives glimpses of 
Sir Francis Drake, Sir John Hawkins, Sir Humphrey Gilbert, Sir Walter 
Raleigh, Lord Howard, and the Spanish Armada. 

In the documents reprinted, the matters peculiarly interesting are: 
Deodand, p. 200; Mariners’ wages on loss of ship or abandonment of 
voyage, pp. 25, 122, 131; Prepaid freight, p. 93; General average, p. 39 ; 
Charter-party with general average clause, p. 64; Bills of lading, and 
responsibilities of carriers, pp. 59-64, 124, 142, 146, 184, 202; Salvage, 
pp. 87, 129, 175, 178, 188, 191 ; Joint captors, pp. 95, 130; Collision, pp. 
136, 167 ; Instruments securing loans, — usually hypothecating ships or 
goods, or providing that the loan shall be payable after the arrival of the 
ship, but sometimes following the ordinary terms of a bill of exchange, — 
pp- 65-77; Sentences in bottomry cases, pp. 175, 185, 191 ; Contracts 
for sale, with provision as to peril of the sea or of capture, pp. 12, 64; 
Forms of policies of insurance, pp. 45-59; Sentences in insurance cases, 
Pp. 120, 132, 143. 

Some of the documents enumerated above indicate the wide and un- 
certain boundaries of the jurisdiction assumed, nor without protest and 
ultimate curtailment ; and other documents interesting from that point 
of view are found on pp. 88, 137, 156, 186. 

For the Admiralty records in insurance cases, the editor surely makes 
no high claim. He says, at p. 1xxx, “ Insurance law alone owes little to 
Admiralty judges. The Court of Admiralty does not seem to have given 
satisfaction to underwriters or merchants. With the exception of a few 
cases which found their’'way into the court during the latter half of the 
sixteenth century, most of which are noticed in the present volume, there 
is little to be found on the records relating to insurance.” Yet at pp. 
Ixxviii and 129 of his previous volume as to the Court of Admiralty the 
editor demonstrated from the Admiralty records that Crane v. Bell (1546) 
— stated in 4 Co. Inst. 139 as an insurance case, and sometimes cited as 
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the earliest insurance case known — had nothing to do with insurance ; 
and in various parts of the present volume he has given references to the 
papers of more than thirty insurance cases in the Court of Admiralty 
from 1548 to 1591 ; and from the materials thus shown to be accessible 
he has printed policies dated 1547, 1548, 1555, 1557, 1558, 1562, 1563, 
1565, and 1638, and three sentences delivered in 1561, 1565, and 1570, 
respectively. As most of the policies thus printed are much earlier than 
any English policies hitherto accessible, and as the earliest insurance 
case formally reported in the common law or chancery courts is a century 
later than the earliest insurance case in the Court of Admiralty to which 
this volume gives a reference, and as the reports contain allusions to only 
two or three insurance cases earlier than the seventeenth century, — those 
two or three bearing date in the last quarter of the sixteenth century, — 
it seems that the editor has taken much too modest a view of the value 
of the Admiralty records to one interested in the history of insurance. 

E. W. 





A TREATISE ON THE LAW OF CARRIERS OF PASSENGERS. In two volumes. 
By Norman Fetter. St. Paul: West Publishing Co. 1897. pp. 
xli, 1693. 

The statement of the principles of the law of carriers of passengers in 
this work of Mr. Fetter’s is fairly accurate. Had the book been con- 
densed into one volume, it would have been satisfactory, except for the 
rather confusing treatment of some questions upon which there is a dif- 
ference of opinion, as in §§ 531-532. But in the effort to expand it 
into two volumes, the author has carried to excess the useful practice of 
stating cases illustrative of the general principles. In chapter xxxviii. he 
has devoted thirty-four pages to the statement of verdicts of juries which 
have been upheld or set aside on account of the amount of damages. 
The long note to § 28 is another illustration of the same fault. Nor has 
proper care been taken to cut down to a reasonable length the abstracts 
of the cases which are stated; § 328 is one out of many instances. 
Moreover, the chapters on Damages, Evidence, and Pleading seem too 
long. ‘Those subjects are not a part of the law of carriers of passengers, 
and might well have been more summarily treated. 

The chapters on Contributory Negligence are the best in the book, 
and, on the whole, are well done. But the chief merits of the work, and 
those which will commend it to the profession, are an entertaining pref- 
ace, a useful index, and a good collection of authorities. J. H. F. 





GENERAL Dicest. Vol. III., New Series. (January 1, 1897, to July 1, 
1897.) Rochester: The Lawyers’ Co-operative Publishing Co. 
1897. pp. ix, 1562, xxv. 

This latest volume of the General Digest contains a new feature which 
must necessarily make this work of even greater value to the profession 
than it has been hitherto. ‘This improvement consists of an elaborate 
system of annotation. The judges themselves furnish notes on the 
authorities relied upon by the court in the case digested, outside of its 
own decisions, with citation of the cases criticised, distinguished, limited, 
or overruled. In addition to these notes, there is included an editorial 
compilation of the authorities on important questions raised by the cur- 
rent decisions. With the exception of the annotation, the general char- 
acter of the Digest is the same as in previous volumes of the series. 

H. D. H. 
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